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The United States Circuit Court of Mon- 
tana, in the case of Saunder v. Graves, 105 
Fed. Rep. 850, follow reluctantly, in fact 
under apparent compulsion, the Supreme 
Court of the United States, in Head v. Har- 
grave, 105U.S. 45, in holding that in an action 
by an attorney for the value of professional 
services rendered by him, the jury are not 
concluded by the testimony of attorneys-at- 
law, called as expert witnesses, but that the 
opinions of the experts are only advisory, 
and the jury are entitled, and it is their duty, 
to exercise their own judgment in rendering 
their verdict. 

The district judge in Montana who wrote 
the decision filed an elaborate opinion to 
demonstrate that the supreme court, whose 
decision he practically followed, was all 
wrong. His reasoning, however, only serves 
to demonstrate that the supreme court was 
clearly right. In Head v. Hargrave, Mr. 
Justice Field, speaking for the supreme 
court, said: ‘‘Other persons besides pro- 
fessional men have knowledge of the value of 
professional services, and, while great weight 
should always be given to the opinions of 
those familiar with the subject, they are not 
to be blindly received, but are to be intelli- 
gently examined by the jury in the light of 
their own general knowledge; they should 
control only as they are found to be reason- 
ble.’’ ‘ 





A recent legislature of the State of Mis- 
souri passed an aet prohibiting the sale of 
alum baking powders as unhealtby. The 
supreme court of that State has, after an 
exhaustive review of the authorities by Gantt, 
J., who delivered the opinion ef the court, 
held the statute constitutional as being 
within the police power of the State, the ar- 
ticle legislated against not being so univer- 
sally conceded to be wholesome and ianocu- 
ous that judicial notice may be taken thereof. 
State v. Layton, 61S. W. Rep. 171. The 
court cites with approval State v. Adding- 
ton, 77 Mo. 110, wherein the Missouri court 
held valid an act to prevent the sale of oleag- 
inous substances in imitation of the prime 





dairy products, and also State v. Bockstruck, 
136 Mo. 356, and People v. Arensberg, 105 
N. Y. 123. In People v. Marx, 99 N. Y. 
377, the New York Court of Appeals held 
invalid an act of the legislature of that State 
which made the manufacture out of any 
oleaginous substance other than that pro- 
duced from unadulterated milk and cream, 
any article designed to take the place of 
butter, etc. At first blush the decision in 
this and the Addington case appears to col- 
lide, but upon a closer view it will be seen 
that the court of appeals distinctly assents 
to the doctrine upon which Judge Sharswood 
announces the Addington case rests; for, 
speaking of the effort to sustain the New 
York statute on the ground ‘‘that it was in- 
tended to prohibit the sale of any artificial 
compound as genuine butter or cheese made 
from unadulterated milk or cream; that it 
was that design to deceive which the law 
rendered criminal.’’ Judge Rapallo says: 
‘*If that were a correct interpretation of the 
act, we should concur as to its validity.’’ As 
the oleomargarine act considered in the Ad- 
dington case prohibited imitation of butter. 
and as this court held it was valid because it 
shut the door against the design to perpe- 
trate fraud, the great underlying principle of 
both cases was the same, though the two 
courts might differ as to the meaning of the 
words of the two acts. 

The Missouri court in this latest decision, 
while approving of the Addington case and 
many other cases holding valid statutes en- 
acted to prevent the imposition of a decep- 
tion upon others, properly admit that the 
question involved in the case before them is 
not of that character, there being a wide dif- 
ference between legislation prohibiting and 
regulating the manufacture and sale of an 
article which is manufactured with a design 
to imitate a standard or superior article, and 
pass it off on the public, which cannot read- 
ily detect the imposition, for something dif- 
ferent from what it is, and the manufacture 
and sale of an article which in truth and fact 
is admitted to be innocuous and healthful 
and in general use, and about which there is 
neither secrecy, nor imitation of another 
article of conceded purity and wholesome- 
ness. The Addington and similar cases set- 
tle the constitutionality of the former, but do 
not reach the latter. 
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While as to this point the court says that 
they do not accede to the proposition that 
the legislature can arbitrarily declare any 
article of food in general use and con- 
cededly wholesome and innocuous to be 
unhealthy, and its production and sale a 
crime, and would have no hesitancy in de- 
claring such an act void, when the act on its 
face disclosed its arbitrary and unreasonable 
character, still, as the testimony in this 
case was in somewhat sharp conflict as to the 
noxious character of alum baking powders, 
the court could not take judicial notice that 
these powders are a perfectly innocuous prep- 
aration, and so held the enactment valid. 








NOTES OF IMPORTANT DECISIONS 


NATIONAL BANKS — PLEDGEE AS STOCK- 
HOLDER OF.—In Robinson v. Southern Nat. 
Bank, 21 Sup. Ct. Rep. 383, decided by the Su- 
preme Court of the United States, it!was held that 
a bank which receives as collateral security for a 
note the stock of a national bank, and on default 
proceeds to sell the stock and bid it in,is not 
liable as a stockholder in the national bank, 
where it never has a transfer of the shares made 
on the books of the national bank, and as: be- 
tween the pledgee bank and the debtor, who 
claims that the sale is invalid, the stock con- 
tinues to be held merely as collateral for his debt. 
The court said in part: 

‘This court has held, in California Nat. Bank 
v. Kennedy, 167 U. S. 362, 42 L. Ed. 198, 17 Sup. 
Ct. Rep. 831, and First Nat. Bank v. Hawkins, 
174 U. 5. 364, 43 L. Ed. 1007, 19 Sup. Ct. Rep. 
739, that it is not competent for national banking 
associations to invest any portion of their cap- 
ital permanently in the stock of another corpora- 
tion, and that they are not estopped from setting 
up such want of power against suits to enforce 
liability for assessments made by the comptroller 
of the currency. While not disposed, as at 
present advised, to push the principle of these 
cases so far as to exempt such banks from lia- 
bility as other shareholders, where they have 
accepted and hold stock of other corporations as 
collateral security for money advanced (a propo- 
sition which we withbold fiom decision), we 
think there is a presumption in sucb cases against 
any intention on the part of the lending bank to 
become an owner of the collateral shares. This 
was the view taken in the cases of Baker v. Old 
National Bank, 86 Fed. Rep. 1006, and Frater v. 
Old National Bank, 43 C. C. A. 133, 101 Fed. 
Rep. 391, where it was held, after full considera- 
tion, that it is only in clear cases that a pledgee, 
on the ground of estoppel, can be subjected to 
liability for an assessment on national bank stock, 
instead of the owner, upon whom the legal obli- 
gation rests;and that where stock stood upon 





the books of the bank in the name of a person as 
cashier of another national bank the designation 
suggested a qualified or representative holding, 
which put all persons on inquiry, and the bank 
of which the holder was cashier is not estopped 
to show that it held the stock as collateral only— 
at least, in the absence of evidence that the in- 
solvent bank or its creditors in fact acted in re- 
liance on its supposed ownership.” 





TIME OF COMMENCING SUIT — FALSE IMPRIS- 
ONMENT—DISMISSAL.—It appeared in Pittsburg, 
C., C. & St. L. Ry. Co. v. Bemis, decided by the 
Supreme Court of Ohio, that a party brought, 
within proper time, suit for false imprisonment 
in the United States Circuit Court for the South- 
ern District of Ohio, against two corporations,— 
one a resident of the State of New York, and the 
other a resident of Ohio. The Ohio corporation 
answered to the merits. The New York corpo- 
ration demurred to the petition for that the same 
did not state facts sufficient to constitute a cause 
of action, which was sustained, and judgment 
given for that company against the plaintiff. 
The Ohio corporation then, by amended answer, 
pleaded that the court was without jurisdiction 
for the reason tbat there is no controversy be- 
tween the citizens of different States. The cause 
was then heard onthe motion of defendant to 
dismiss, which was sustained, and the cause dis- 
missed on the ground that the court had no juris- 
diction over the parties or subject-matter. It 
was held thatthe proceeding was the commence. 
ment of anaction, within the meaning of section 
4991, Rev. St.; that the plaintiff failed otherwise 
than upon the merits, and is entitled to com- 
mence anew action within one year from such 
date, although, under section 4983, Rev. St., his 
action would be barred. The court said: 

‘It is conceded that the action is barred, and 
that the dismissal of the case by the court below 
at special term was right, and its judgment 
should be affirmed, and the judgment of reversal 
by the general term reversed, unless the cause is 
saved by section 4991, Rev. St., which is as fol- 
lows: ‘If, inan action commenced, or attempted 
to be commenced, in due time, a judgment for 
the plaintiff be reversed, or if the plaintiff fail 
otherwise than upon the merits, and the time 
limited fer the commencement of such action 
has, at the date of such reversal or failure, ex- 
pired, the plaintiff * * * may commence a 
new action within one year after such date.’ 
But the contention of counsel for plaintiff in er- 
ror is that the cause does not come within the 
provision of the section, for the reason that the 
circuit court never had jurisdiction of the case, 
and therefore no action was ever commenced; 
the whole proceeding in that court being a nul- 
lity. They cite in support of -his proposition the 
case of Sweet v. Light Co., 97 Tenn. 252, 368. 
W. Rep. 1090, where itis held that ‘the com- 
mencement of suit in a court having no jurisdic- 
tion thereof is not within Mill & V. Code, section 
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3449, providing that if an action is com- 
menced within the term limited by the 
statute of limitations, and judgment rendered 
therein against the plaintiff on grounds which do 
not conclude his right of action, a new action 
may be commenced within a year thereafter, 
evenif the term ofthe statute had then ex- 
pired.’ The court also say: ‘An action com- 
menced in acourt not having jurisdiction to en- 
tertain it is no action in the sense ofthe statute. 
The matter standsthe same as ifno suit had 
been brought, or attempted to be brought, and 
the limitation runs from the date of the injury. 
If the action is brought in a court without juris- 
diction, the whole proceeding is void and of no 
effect.’ 

“It is further contended by counsel that 
there was not even an attempt to commence an 
action, because, the commencement of an action 
implying thatit must be begun ina courtof 
competent jurisdiction, it follows necessarily 
that the attempt to commence the action must 
be brought in a court of thesame character; and, 
besides, the words ‘attempt to commence an ac- 
tion,’ in this connection, are defined by section 
4988, Rev. St., as follows: ‘An attempt to com- 
mence an action shall be deemed equivalent to 
the commencemen} thereof, within the meaning 
of this chapter, when the party diligently en- 
deavors to procure a service; but such attempt 
must be foliowed by service within sixty days.’ 
We are of opinion that the entire position of 
counsel rests upon a misconception of the import 
of the term ‘action.’ It lies in assuming that, 
in order to constitute a proceeding in a court ‘an 
action,’ the court must be competent to adjudi- 
cate the rights of the parties, and render a final 
judgment determining such rights, and that 
therefore the proceedings instituted and pend- 
ing in the United States court was something else 
than an action. Our Code abolished the distinctions 
theretofore existing between actions at law and 
suits in equity, and the forms of such actions and 
suits, and provided bow actions should be com- 
menced, butit nowhere undertook to define an 
action. That was leftto the common under- 
standing of the profession. In several of the 
State Codes itis given thus: ‘An action is an 
ordinary proceeding ina court of justice by 
which one party prosecutes another for the en- 
forcement or protection of a right, the redress or 
prevention of a wrong, orthe punishment ofa 
public offense.’ Code Cal. § 22; Code N. Y. § 
2; Code N. Car. § 126. Bouvier, in his Law Dic- 
tionary (page 88), defines an action to be ‘the 
formal demand of one’s right from another per- 
son or party made and insisted on in a court of 
justice.” The same definition is given in sub- 
stance by Black in his Law Dictionary. Rapalje 
& Lawrence define it as ‘a civil proceeding taken 
in a court of law to enforce a right.’ Abbott, in 
his Law Dictionary (page 21), observes: ‘A 
term which is used so often must insensibly ae- 
quire some variations of meaning. Thus, ‘“‘ac- 





tion,’’ in its broadest sense, includes all the 
various proceedings ordinarily allowed in courts 
ofjustice; more narrowly. and as opposed to 
prosecution, it includes the modes allowed to in- 
dividuals for enforcement of civil rights or re- 


dress of private wrongs, excluding proceedings — 


instituted by the government for the punishment 
of offenses; or, as opposed to suit, it means an 
ordinary proceeding according to the course of 
courts of law, excluding resort to equity or to 
remedies of equitable cognizance.’ Mr. Wait, in 
his work on Actions and Defenses (page 10), 
gives this: ‘Acivil action is one prosecuted 
for the establishment or the recovery of a right, 
orthe prevention of a wrong, or the redress of 
aninjury. * * * The term ‘action’ includes 
allthe proceedings from its commencement to 
its termination, and therefore the proceeding is 
called an “‘action”’’ until the rendition of the de- 
cision, decree, or judgment.’ Prof. Field, in his 
Lawyers’ Briefs, has this: ‘In a legal sense, an 
action isa mode of proceeding in court for the 
enforcement of private right, or the redress or 
prevention of a private wrong, or the punish- 
ment of a public offense.’ In Re Hunter’s Will, 
6 Ohio, 500, it is observed by Wright, J.: ‘ ‘*Ac- 
tion’? may be defined as an abstract legal right in 
one person to prosecute another ina court of 
justice, and ‘suit’? is the actual prosecution of 
such rightin a court of justice.’ In no text- 
book, and no reported case cited to us, save 
Sweet v. Light Co., supra, is there any statement 
or intimation that the question of the jurisdiction 
of the court has any potency whatever in deter- 
mining what is and what is not anaction; and we 
are convinced that in Ohio, whatever may be the 
rule elsewhere, there is no authority for the dis- 
tinction which counsel seek to draw, and we are 
equally clear that it rests upon no substantial. 
ground.. If right as to this, then the conclusion 
inevitably follows that the dismissal for want of 
jurisdiction does not take the case out of the 
effect of the remedial statute; for the proceed- 
ing, whatever it may have been, was properly 
commenced. The defendants appeared, one by 
general demurrer, and the other by answer. 

‘‘ Another view of the statute leads to the same 
result. Whether, within the meaning of section 
4991, the suit brought in the United States court 
amounted to the commencement of an action or 
not, nevertheless, the plaintiff having shown by 
its petition that he had a cause of action, and 
having presented it in the usual way to a court of 
justice,—one which, had the parties been resi- 
dents of different States, would have’ had ful} 
jurisdiction to hear and determine their rights,— 
must be held to at least have attempted to com- 
mence an action, unless the failure to bring it in 
a proper court is tobe regarded as negligence, 
laches, or a want of good faith. Itis claimed by 
plaintiff in error thatthe failure should be con- 
demned on that ground, and that the bringing of 
the suitin the circuit court can have no more 
force than if the petition had been filed beforea 
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justice of the péace ora mayor or the police 
judge. To properly pass upon this, it may be 
well to consider how other courts have treated 
cases involving kindred questions. The rule in 
equity respecting the effect, generally, of the 
dismissal ofan action, has not been in doubt. 
In Hughes v. U. S., 4 Wall. 232, 18 L. Ed. 303,— 
a chancery case, where there had been a bill dis- 
missing a former suit for want of jurisdiction and 
for absence of proper parties, and on the ground 
that the petition was defective, uncertain, and 
insufficient in the statement of the cause of ac- 
tion. Mr. Justice Field states the rule thus: 
‘It requires no argument to say that judgments 
like this are no bar to the present suit. In order 
that the judgment may constitute a bar to an- 
other suit. it must be rendered in a proceeding 
between the same parties or their privies, and 
the point in controversy must be thesame in both 
cases, and must be determined on its merits. If 
the first suit was dimissed for defective pleading 
of parties, ora misconception of the form of 
proceeding, or the want of jurisdiction, or was 
disposed of on any grounds which do not goto 
the merits of the action, the judgment rendered 
will prove no bar to another suit.’ He cites 
Walden v. Bodley, 14 Pet. 156, 10 L. Ed. 398, and 
Greenl. Ev. §§ 529-530. See, also, Spear v. 
Newell, 13 Vt. 293. Therule is not different at 
law respecting the rule of res judicata. Nor, 
as we think, do the authorities justify the conclu- 
sion thata mistake as to jurisdiction should 
work irreparable prejudice. Smith v. Me- 
Neal, 109 U.S. 426, 3Sup. Ct. Rep. 319, 27 L. Ed. 
986, involved an application of the same sec- 
tion of the Tennessee statute which is invoked in 
Sweet v. Light Co., supra. The first suit was 
brought in the Circuit Court of the United States 
for the Westein District of Tennessee for the re- 
covery of land within the seven years pre- 
scribed by the statute of limitations of that State. 
It was dismissed, and the second suit was brought 
within one year thereafter, but more than seven 
years after the cause of action arose. The court 
dismissed the suit on the ground that it had ‘no 
jurisdiction of the cause of action in plaintiff's 
declaration alleged and set forth.’ An additional 
fact existed, which, if pleaded, would have given 
the court jurisdiction. Mr. Justice Woods, in 
the opinion, says: ‘The first suit was dismissed 
because the declaration did not state juris- 
dictional facts upon which the right of the court 


to entertain the suit was brought.’ And the; 


court held the party entitled to the benefit 
of the’ remedial article of the Tennessee 
Code, the first judgment not being ‘upon any 
ground concluding their right of action; nor 
have they been guilty of such negligence or 
carelessness in the bringing of the first suit as 
should exclude. them from the benefit of the 
said article.’ And in support of the latter 
proposition the learned justice cites the follow- 
ing cases: Cole v. Mayor, 5 Cold. 639; Railroad 
Co. v. Pillow, 9 Heisk. 248; Weathersly v. 





Weathersly, 31 Miss. 662; Woods v. Houghton, 
1 Gray, 580; Coffin v. Cottle, 16 Pick. 383; 
Givens v. Robbins, 11 Ala.. 156; Skillington v. 
Allison, 2 Hawks, 347; Lansdale v. Cox, 7 J. J. 
Marsh. 391; Phelps v. Wood, 9 Vt. 399; Spear 
v. Newell, 13 Vt. 288; Matthews v. Phillips. 2 
Salk. 424; Hinsey v. Heyward, 1 Ld. Raym. 
432. A reference to some of these will shed 
further lightonthesubject. Woods v. Houghton, 
1 Gray, 580, was an action of contract brought 
in the county of Worcester. A previuvus action 
to recover on the same note had been brought 
within the life of the note in another county 
against the defendant and a trustee, neither of 
whom resided in that county, and was dismissed 
or abated, on motion of the defendant, for want 
of jurisdiction. This was set up as a bar, and it 
was there argued, as it is here, that, the court 
having no jurisdiction over it, it was a nullity; 
but the court held otherwise. The statute pro- 
vided that if, in any action duly commenced 
within the time allowed therefor, the right shall 
be abated or the action otherwise defeated for 
any matter of form, the plaintiff may commence 
a new action, etc. Metcalfe, J., in the opinion, 
used thislanguage: ‘The words used in the stat- 
utes declaring the cases in which a second action 
may be maintained after a failure of the first have 
always been construed favorably for the 
plaintiff, and never have been held to have 
a technical meaning, but, as said by Shaw, 
Cc. J., in Coffiin v. Cottle, 16 Pick. 386, 
are meant to declare that, ‘‘where the plaint- 
iff has been defeated by some matter not 
affecting the merits,—some defects or informality 
which he can remedy or avoid by a new process, 
—the statute shall not prevent him from so doing, 
provided he follow it promptly by suit within a 
year.”’’ Allen v. Sawtelle, 7 Gray, 165, was an 
action on a note. A former suit bad been dis- 
missed on motion of the defendant for the reason 
that it had not been seasonably entered on the 
docket by the clerk. Herrick, J., observes: ‘It 
is certain that the plaintiff did not mean to per- 
mit his debt to remain for such length of time as 
would bar him from its fecovery, without an at- 
tempt to enforce it. He used the diligence re- 
quired by the law when he instituted his first suit 
against the defendant.’ The second action was 
sustained. Caldwell v. Harding (U. 8S. C. C. 
Mass.), Fed. Cas. No. 2302, 1 Low. 326, was an 
action on an insurance policy. Defense, the bar 
of the statute of limitation of. Massachusetts, 
which limits actions against administrators to 
two years after giving bond. Reply that a pre- 
vious case brought In the United States court for 
the southern district of New York was dismissed 
otherwise than on the merits, and the exception 
of the Massaehusetts statute. The first case was 
decided for defendants on the sole ground that 
the court had no jurisdiction of actions against 
administrators appointed in and under the laws 
of Massachusetts. In disposing of the case, 
Lowell, J., remarks: ‘The Supreme Court of 
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Massachusetts have given to this exception alib- 
eral interpretation in favor of meritorious cred- 
itors. The tendency of their decisions is to bring 
all mistakes which have defeated actions inde- 
pendently oftheir merits within the saving of the 
statute.” And the second action was maintained. 
Young v. Davis, 30 Ala. 213, Bank v. Magness, 6 
Eng. 343, and McCormick v. Eliot (C. C.), 43 
Fed. Rep. 469, give effect to a similar spirit in 
interpretation. That the Code generally is to be 
liberally construed to promote the ends of jus- 
tice, and that section 4991 is entitled in the same 
liberal treatment. see Meisse v. McCoy‘s Admr., 
17 Obio St. 225; Treasurer v. Martin, 50 Ohio. St. 
197, 33 N. E. Rep. 1112. And see, also, Stahl v. 
Van Vleck, 53 Obio St. 136, 41 N. E. Rep. 30, and 
Burgoyne v. Moore, 12 Ohio Cir. Ct. Rep. 31. 

“It is not to be understood that the statutes of 
the several States are identical, either in form or 
language, with our own. But there is a striking 
and significant similarity in general effect. The 
Tennessee Code is not as broad asours, inasmuch 
as our statute gives remedial effect to an attempt 
to begin an action, which the statute of our sis- 
ter State does not; and no statute which has 
come within our notice is more liberal in terms 
than ours. In this connection attention may be 
given to the citation by counsel of section 4988 as 
having an important bearing upon the question, 
by giving a meaning to the words ‘attempt to 
commence an action.’ That section is to the ef- 
fect that an attempt shall be deemed equivalent 
to a commencement where a party endeavors to 
procure a service, and procures it within 60 days. 
The pertinency of the objection is not apparent. 
Section 4987 is to the effect that an action shall 
be deemed commenced, within the meaning of 
this chapter, as to each defendant, at the date of 
the summons which is served on him, etc., and 
the succeeding section (the one cited) would 
seem to have for its purpose only the helping out 
ofa party who had failed in his first effort to pro- 
cure service. It does not in terms, and we think 
not by inference, exclude other appropriate 
meanings which naturally belong to the words. 
Nor will we be understood as intending that the 
cases heretofore referred to are on all fours with 
the case at bar. A number are not. But we are 
unable to see why Smith v. McNeal does not 
cover the case adequately, and the others do 
clearly show the trend of judicial opinion, and 
that itis in the direction of the conclusion we 
have announced. 

“It must be conceded that the weight of au- 
thority supports the proposition, as a general 
rule, that a dismissal of a former suit for want of 
jurisdiction in the court in which it is brought is 
such a failure as will not constitute a bar to an- 
other action; and it seems fairly well established 
that such a dismissal will leave the plaintiff, by 
favor of the remedial statute where such exists, 
to pursue his remedy further, even though by the 
general statute of limitations his action would be 
barred. But, to avoid the eiiect of the general 





proposition as applied to this case, counsel seek 
to draw a distinction which. reduced to its last 
analysis, is that even though a dismissal for want 
of jurisdiction of the parties, or for defect in 
bringing the real case before the court, where, 
if all the facts were stated, it would have juris- 
diction, should be held not to prevent the bring- 
ing of an action within statutory time thereafter, 
yet the bringing of such suit in a court which 
cannot possibly acquire jurisdiction of the sub- 
ject- matter of it, as, it is urged, is the fact in the 
case at bar, is equivalent to the filing of the same 
before a justice of the peace or mayor or the po- 

lice court, and isa nullity. In other words, in- 
excusable lacbes and bad faith are shown. This 
matter of Jaches and of bad faith is treated in 
many cases as of prime importance. In Ander- 
son v. Bedford, 4 Cold. 464, it is held that an ac- 
tion dismissed by the court during trial for 
champerty on the part of the plaintiff, shown by 
the evidence, is not within the exception; the 
court (Millikin, J.) remarking that ‘in no case of 
which we are advised, when the failure of the 
action is due to default, wrong, or laches of the 
plaintiff, has it been eufficient to authorize the 
bringing of another suit under the exception of 
the statute.” But how does the laches or bad 
faith appear? The proposition is that a lawyer 
may makea mistake in the bringing of an action, 
as to whether the court may acquire jurisdiction 
of the parties, or in the statement of jurisdic- 
tional facts, and for either reason fail, and it wil] 
not, under the authorities, preclude his client 
from another effort; but if he make a mistake 
respecting the jurisdiction of the court generally, 
and so fail, his client is without further remedy: 
The distinction carries the point of technicality 
to the extreme limit, and is. we think, too fine. 
It fails to distinguish because of any principle 
involved. Questions of jurisdiction are often of 
the very nicest which lawyers have to determine 
for their clients, and courts to decide for liti- 
gante. It is}notJgiven to all lawyers to know all 

the law, or.all the decisions of courts. Indeed, 

instances are not wanting where courts them- 

selves have shown ignorance in both respects. 

Unusual acumen and prescience are not de- 
manded. and we think it cleariy unreasonable to 
compare the mistake in the present case as akin to. 
the bringing of such a case before a justice of the. 
peace or a mayor. To presume the United 

States court would have jurisdiction in a cause- 
against two defendants, one of whom was a citi- 

zen of another State, and to be ignorant of hold- 

ings by United States courts to the contrary, if 
such decisions have been made, however mis- 

taken, can hardly be treated as importing negli- 

gence or bad faith; and it is significant that the. 
defendant company, present plaintiff in error, 
did not plead want of jurisdiction until the case 

bad been in court over a year, and then by an 

amended answer. It is matter of common 

knowledge that.corporations, and especially rail- 

road companies, where sued in a State court, ae 
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solicitous of procuring removal to 4 United States 
court, and itis not unfair to impute to counsel the 
supposition that by going in the first instance to 
the latter court they would shorten the contro- 
versy.”” 








THE SUPPLEMENTAL BILL IN FED- 
ERAL PRACTICE. 


The 47th equity rule is as follows: 
‘*‘Whenever any suit in equity shall become 
defective from any event happening after the 
filing of the bill (as, for example, by change 
of interest in the parties), or for any other 
reason, a supplemental bill, or a bill in the 
nature of a supplemental bill, may be neces- 
sary to be filed in the cause, leave to file the 
same may be granted by any judge of the 
court on any rule day, upon proper cause 
shown, and due notice to the other party. 
And if leave is granted to file such supple- 
mental bill, the defendant shall demur, plead, 
or answer thereto, on the next succeeding 
rule day after che supplemental bill is filed 
in the clerk’s office, unless some other time 
shall be assigned by the judge of the court.’’ 
The province of the supplemental bill is ‘‘to 
meet exigencies arising or discovered since 
the filing of the original bill, and to put them 
on record in such manner that they may be 
made available for the continued prosecu- 
tion of the original suit, that the benefit of 
proceedings already taken may not be lost.’”! 
A brief examination of the leading rules ap- 
plicable to bills of this class will disclose 
some of the refined distinctions of the equity 
practice which are at once the enthralling 
study of the federal lawyer and the bete noire 
of the iconoclastic practitioner under the 
codes. In the language of Mr. Justice 


McLean, ‘‘a supplemental bill is filed on 


leave, and for matter happening after the 
filing of the bill, and is designed to supply 
some defect in the structure of the original 
bill.’’? It may, however, relate to matter 


1 Brown, J., in Electric Accumulator Co. v. Brush 
Electric Co., 44 Fed. Rep. 602 607. 

2 Kennedy v. Georgia State Bank, 8 How. 804- 
610. Tothe same effect see Jenkins v. Eldredge, 3 
Story, 299. It is not an original bill (Foster, Fed. 
Pr. [2d Ed.], sec. 64); but it should be remembered 
in this connection that a bill may be original in the 
chancery sense ofthe wordand yet be treated as 
merely ancillary in our federal practice. Pacific R: 
R. of Mo. v. Mo. Pac. R. R., 111 U. 8. 505; M. & M. 
R. Kk. Co. v. Soutter, 69 U. S. 609. 





occuriing prior to the filing of the original 
bill, but of which the complainant was not 
then informed.’ As the language of the rule 
itself indicates, the supplemental bill is the 
appropriate method of pleading the facts 
when there has been a change of interest 
pending the suit.‘ The supplemental bill 
may pray for other and different relief from 
that demanded in the original bill, but the 
new matter pleaded must refer to and sup- 
port the rights and interests of the original 
bill, and must not be subversive and de- 
structive of it,° nor change the character of 
the suit.® 
The rule further indicates and the courts 
have held that proper cause must be shown, 
after due notice to the opposing party, be- 
fore leave to file a supplemental bill will be 
gracted.’ The same rule obtains in Eng- 
land.* The object of requiring notice is to 
avoid precipitation and a needless accumu- 
lation of pleading. The extent of the courts’ 
inquiry is to see whether probable cause ex- 
ists for the filing of the supplemental bill, 
and by that is meant whether the proposed 
bill sets forth facts and circumstances which, 
if properly pleaded, would sustain a supple- 
mental bill. The application for leave should 
be made by petition, but that petition need 
not embrace the averments intended to be 
inserted in‘the supplemental bill.? Where a 
supplemental bill has improperly been filed, 
* without leave, the objection cannot be made 
by demurrer, but must be raised by a motion 
ta dismiss.”” It is to be borne in mind that 
there is a sharp distinction between amended 
bills and supplemental bills. The court may, 
therefore, deny leave to file a supplemental 
bill, ‘and then grant leave to plead the facts 
covered by the proposed supplemental bill 


3 Caster v. Wood, 1 Bald. 289. 

4Tappan v. Smith, 5 Bliss. 73; Hoxie v. Carr, 1 
Sumn. 173. 

5 Maynard v. Green, 30 Fed. Rep, 643 646; Electric 
Accumulator Co. v. Brush Electric Co., 44 Fed. Rep. 
606 607. 

6 Snead v. McCoull, 12 How. 407. 

7 Parkbust v. Kinsman, 2 Blatch. 72 74; Henry v. 
Travelers’ Ins. Co., 45 Fed. Rep. 299, 303. Wherea 
supplemental bill has been filed without leave the 
court may subsequently order it to stand. Mackin- 
tosh v. Flint & P. M. R. Uo., 34 Fed. Rep. 582 614. 

8 Eager v. Price, 2 Paige, 333; Lawrence v. Bolton, 
3 Paige, 294. The English statute is 15 & 16 Vict., ch. 
86, sec. 52. 

9 Parkhurst v. Kinsman, 2 Blatch, 72-74. 

10 Henry|v. Travelers’ Ins. Co.,45 Fed. Rep..299, 303. 
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in an amended bill." A supplemental Dill 
may be filed at any stage of the cause, even 
after decree ;” although it is well settled that 
leave will not be granted, after decree, to 
file a supplemental bill for the purpose of 
setting up matters which might, by the use 
of due diligence, have been ascertained and 
pleaded by way of amendment in the original 
suit. So the leave has been refused where 
it appeared that the facts sought to be set 
up by way of supplemental bill were prop- 
erly matters of amendment, and were known 
in time to have been presented by way of 
amendment to the original bill.“ But a 
supplemental bill is frequently the only 
practicable way in which to bring to the 
attention of the court, after decree, matters 
necessary to definitely settle every dispute 
between the parties in respect to the matters 
involved in the action, so as to leave nothing 
to be called up and prosecuted thereafter. 
Thus, in a case of railroad mortgage fore- 
closure, after the decree of foreclosure the 
purchaser at the foreclosure sale can have 
his remedy by a supplemental bill against 
parties who have attacked the decree of fore- 
closure by a proceeding in another court." 
Indeed, it is a general rule a supplemental 
bill may be in aid of the decree, so that it be 
carried fully into execution; or to correct 
an abuse of the orders of the court.’ As, 
for example, ina case where a person has, 
after a final decree, acquired all the interest 
of one of the original parties in the subject- 
matter of the controversy. He may not only 
proceed to enforce the decree by a supple- 
mental bill, but he is not entitled to invoke 
the aid of the court until he has made him- 
self a party to the proceedings by sucha 
bill.” After a final decree further relief can 
only be obtained by a supplemental bill. 
After that stage has been reached it is gross 
error to permit an amended bill to be filed.'® 


11 Parkhurst v. Kinsman, 2 Blatch. 72 74. 

12 Ibid. 

13 Mosyrove v. Countze, 14 Fed. Rep. 315. 

14 Central Trust Co. v. Western N.C. R. R. Co.. 89 
Fed. Rep. 24. } 

15 Tbid. at page 28. 

16M. & M. R. R. Co. v. Soutter, 69 U.S. 609. 

17 Secor v. Singleton, 41 Fed. Rep. 725. It is then 
immaterial), so far as the jurisdiction of the federal 
court is concerned, whether or not the parties are all 
citizens of the same State. Dunn v. Clarke, 8 Pet. 
1; M. & M. R. R. Co. v. Soutter, 69 U. S. 609. 

18 French v. Stewart, 89 U. S. 2388, - 








The rule is established that a supplemental 
bill cannot be filed in a case where the orig- 
inal bill fails to set up a state of facts justi- 
fying the relief sought,’ nor where a party 
has submitted or agreed to a decree after 
full knowledge of the facts sought to be 
brought forward by the supplemental bill.” 
To entitle a party to file a bill of the 
kind under consideration, it is necessary that 
the new matter should be discovered after 
the time when it could have been otherwise 
introduced into the cause. And the party is 
chargeable, not only with the facts actually 
known to him, but those which he might have 
discovered with reasonable diligence.” So if 
a party proceeds to a decree after discovery 
of the facts sought to be established in his 
new claim, he will not be subsequently per- 
mitted to file asupplemental bill founded 
upon such facts.” It is elementary law that 
a supplemental bill having no connection 
with the original bill or the decree in the 
cause should be dismissed.” Considera- 
ble confusion haé existed upon the subject 
of making new parties to a suit by supple- 
mental bill, because of an alienation pending 
asuit in equity. Asto the parties plaintiff, 
where by alienation or death they have be- 
come devested of all interest in the subject- 
matter of the controversy, the suit merely be- 
comes defective and is not abated as it might 
be at law, and the court on being advised of 
the facts will order the cause to stand over 
until the party in interest may appear.* And 
as to either party it bas been held that the 
57th equity rule ‘‘relates as well to defects 
arising from the voluntary alienation of in- 
terest by the deed or contract of the parties, 
as to those defects arising from the devolu- 
tion of any interest by operation of law.’’* 


19N. Y. Security & Trust Co. v. Lincoln St. Ry. 
Co., 74 Fed. Rep. 67. 

20 Henry v. Travelers’ Ins. Co., 45 Fed. Rep 209, 803. 

21 City of Omaha v. Redick, 68 Fed. Rep. 1-5, 27 U. 
S. App. 204. 

22 Ibid. 

2M. &M.R.R. Co. v. M. & St. P. R. R. Co., Td 
U. 8. 742. That this isthe proper pleading where a 
trademark or a patent and claims arising from their 
infringement have been assigned pending a suit. See 
Walter Baker & Co. v. Baker, 89 Fed. Rep. 673; Ross 


" y. City of Ft. Wayne, 58 Fed. Rep. 404. 


24 Hazleton Tripod-Boiler Co. v. Citizens St. Ry. 
Co., 72 Fed. Rep. 825; Clarke v. Mathewson, 12 
Pet. 164, 171. And see Ex Parte Railroad Co., $5 
U. S. 221. 

2% Hammond, J., in Hazleton Tripod Boiler Co. v. 
Citizens’ St. Ry. Co., 72 Fed. Rep. 825-327- 
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Where the complainant has voluntarily or in- 
voluntarily, then, been devested of the whole 
or a part of his interest the subject-matter 
of the controversy, the suit is not abatec. 
But it is important to note whether the 
alienation has been whole or partial, volun- 
tary or by operation of law. There must be 
some remaining right in a party or others 
joined with him to enable a technical supple- 
mental bill to be filed. Thus a new sole party 
who has become such party by alienation 
from his predecessor in interest is certainly 
entitled to the benefit of former proceedings 
in the cause; but he must resort to an orig- 
inal bill in the nature of a supplemental 
bill. Where cestuis que trust, joint parties, 
transfer their entire interest in the subject- 
matter, the same rule obtains as to their 
transferees; although if they or either of 
them had reserved any interest in the subject- 
matter a supplemental bill might lie.” It 
appears, however, that s trustee who suc- 
ceeds to the trust by operation of law, al- 
though there are no joint parties in interest, 
may become a party by supplemental bill.” 

The great utility of the supplemental bill 
is shown by the suggestion of Judge Mc- 
Crary that ina proper case, even after a 
final decree rendered and fully executed, 
the whole question of the jurisdiction of the 
court may be raised by sucha bill.” It is 
never proper, however, to plead by supple- 
mental bill facts which can be sbown in 
evidence under the original bill, and call for 
no other or fuller relief.*° Judge Lacombe 
has said that the practice touching appli- 
cations u.der the 57th equity rale for 
leave to file supplemental bills ‘thas always 
been liberal to the applicant. Rightly so, 
because the granting of such leave rests so 
largely in discretion® that an unfavorable de- 
cision would practically debar the applicant 
from vindicating the sufficiency of his plead- 
ing, or the equity of his cause of action, be- 
fore the appellate court. This court will not, 
therefore, on such an application, proceed to 
try the cause, and to determine questions 


2% Jbid., and Campbell v. City of New York, 35 Fed. 
Rep. 14. 

27 Campbell v. City of New York, 35 Fed. Rep. 14. 

2 Shaw v. Bill, 95 U.S. 10. 

29 Mo-grove v. Kountze, 14 Fed. Rep. 315 318. 

30 Lyster v. Stickney, 12 Fed. Rep. 609 611. 

81 See Sheffield Ry. Co. v. Newman, 77 Fed. Rep. 
787 791. 





which may more appropriately be raised by 
demurrer.’’*? Is new process necessary upon 
a supplemental bill? The only rulings of the 
federal supreme court upon the subject that 
the writer has been able to find are flatly op- 
posed. In the earlier case Mr. Justice 
Swayne said ‘‘new process is necessary unless 
waived upon a supplemental bill;’’® and 
three years later, speaking through Mr. 
Justice Field, the court said ‘‘the fact that 
process of subpcena was not issued upon 
the supplemental bill is of no consequence. 
Such process is only necessary when new 
parties are brought in. The supplemental 
bill is a mere adjunct to the original bill, 
and, where the parties have already been 
served, no further subpcena for them is re- 
quired.’’** The doctrine of the latter case of 
course prevails, although the opinion makes 
no reference to the former ruling. 
San Francisco. James L. Hopkins. 


82 Oregon & Transcontinental Co. v. Northern Pac. 
R. R..Co., 32 Fed. Rep. 428. 

33 French v. Hay (1874), 89 U. S. 238 246. 

% Shaw v. Bill (1877), 95 U.S. 10 14, cited with ap- 
proval in Hazleton Tripod-Boiler Co. v. Citizens’ St, 
Ry. Co., 72 Fed. Rep. 325-329. 








DURESS—CANCELLATION OF DEED. 





GORRINGE v. READ. 


Supreme Court of Utah, January 7, 1901. 

1. Acourt of equity, acting on the maxim, ‘Jn: 
pari delicto potior est conditio defendentis et possi- 
dentis,” will not interpose to aid parties who are con- 
cerned in unlawful transactions or agreements; but 
where public policy requires relief to be given, and 
when the parties, though in delicto, are not in pari 
delicto, the maxim does not apply. 

2. The very existence of a contract requires that 
minds of the parties meet, and that it be executed 
freely and voluntarily by all contracting parties; and, 
when one of the parties acts under constraint, in- 
duced by the other, and signs the instrument with- 
out voluntary assent to it. the party who exerted the 
improper influence can take no advantage of the con- 
tract. : 

8. One who makes use of the criminal process of 





the court for the purpose of overcoming the will of 


another to secure an advantage to himself is not in a 
position to obtain and hold the fruits of his contract, 


whether executed or executory, so obtained, on the- 


ground that both parties were in pari delicto, and 


that in equity the court will leave them where it: 


finds them. 

4. The rule is that in relation to husband and wife: 
or parent and child each may avoid a contract in- 
duced and obtained by threats of imprisonment of the 
other, and it is of no consequence whether the threat 
is of a lawful or unlawful imprisonment. 


This is an action in equity to set aside and 
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cancel a deed to certain real estate situate in Og- 
den City, and to have the plaintiff adjudged to 
be the lawful owner of the premises. In the 
complaint it was alleged, among other things, 
that on August 21, 1899, the plaintiff executed 
and delivered to the defendant the deed in ques- 
tion; that she was the owner of the property 
conveyed. the same being her homestead, of the 
value of $1,200; that the deed purports to have 
been executed in consideration of the payment 
of $800 by defendant to plaintiff, but that the 
conveyance was wholly without consideration, 
and was executed by her while she was under 
duress, which was caused by threats made by 
the defendant and his brother. J. G. Read, act- 
ing for him, to imprison plaintiff’s husband in 
the penitentiary. and plaintiff believing that they 
could and would cause her husband to be prose- 
cuted and imprisoned on the charge of grand 
larceny; that, having been so putin fear by de- 
fendant's threats, and for no other reason what- 
ever, plaintiff executed and delivered the deed; 
and that such threats were made to her by de- 
fendant and his brother with the intention and 
for the purpose of cheating and defrauding 
plaintiff out of said realty. 

BarcH. C.J. The appellant insists that the 
court erred in sustaining the motion for nonsuit, 
and that it is against public policy, good morals, 
and conscience to permit a transaction which is 
the result of duress to stand. It is urged that, 
even if the parties were in pari delicto, the ap- 
pellant is comparatively the more innocent, and 
that in furtherance of justice and sound public 
policy she ought to be granted full affirmative 
relief. The respondent maintains that the ap- 
pellant is not entitled to the interposition of a 
court of equity; that affirmative aid should be re- 
fused, and the parties to the illegal transaction 
left by the court where it found them; that the 
same principle controls whether the illegality is 
merely malum prohibitum, being in contravention 
of statute, or malum in se, as being contrary to 
public policy or good morals; and that contracts 
only which are made under fear of unlawful 
imprisonment can be avoided for duress. We 
are aware that some cases tend to support the 
contention of the respondent. Among them are 
Harmon v. Harmon, 61 Me. 227; Knapp v. Hyde, 
60 Barb. 80; Bodine v. Morgan, 37 N. J. Eq. 426; 
Allison v. Hess, 28 lowa, 388; Landa vy. Obert, 45 
Tex. 539. Such seems to be the trend of some of 
the earlier decisions, but the more recent adjudi- 
cations, in cases like the one at bar, support the 
contention of the appellant.. It appears formerly 
to have been the rule that the imprisonment 
must have been unlawful, or, if lawful, undue 
force must have been used, or the party made to 
endure unnecessary privation, to avoid which and 
to obtain his liberty he made the contract; while 
the mere fact of imprisonment was not deemed 
sufficient to avoid an agreement obtained through 
the medium thereof. if the party was in proper 
cus:ody under the regular process of a court of 





competent jurisdiction. Again, the earlier cases 
made some fine and subtle distinction in regard 
to the character of.the threats which procured 
the execution of the contract; but as civilization: 
has advanced the law has tended much more 
strongly than it formerly did to overthrow every- 
thing which is built on violence or fraud, and 
now, as a rule, all contracts procured by threats. 
or imprisonment and the fear of injury to life, 
limb, or property may be avoided on the ground 
of duress, whether on the part of the person to- 
whom the promise or obligation is nade or on 
that of his agent. The reason of this is obvioue,. 
for in such case there is nothing but the form of 
contract without the substance; and, wanting 
the voluntary assent of the party to be bound by 
it, the law will refuse to uphold it. 2 Warv. 
Vend. 864. It is no doubt true, as a general 
propostion, that a court of equity, acting on the- 
maxim, ‘‘Jn pari delicto potior est conditio defend- 
entis et possidentis.”’ will not interpose to aid 
parties who are concerned in unlawful transac- 
tions or agreements; but where public policy re- 
quires relief to be given, and when the parties,. 
though in delicto, are not in pari delicto,—as when, 
at the time ofthe transaction, the complainant 
was under undue influence, hardship, or oppres- 
sion, or great inequality of condition or age ex- 
isted, and acted involuntarily,—the maxim does. 
notapply. 1Story, Eq. Jur. §§ 288, 300. The 
reason ia that in such cases the public interests- 
and justice require relief to be given, even 
though the complaint be by one who is particeps 
criminis. And in this class of cases a court of 
équity may grant relief, not only by cancelling 
an instrument. or setting aside an agreement or 
other transaction, but aleo, ina proper case, by 
compelling money paid under it to be refunded. 
All contracts and transactions contra bonos mores: 
are unlawful and void in equity, and, with a very 
few exceptions, at common law. This is so as to 
agreements or transactions, executed or execu- 
tory, entered into upon the consideration of the 
compounding of a felony.the forbearance to 
prosecute for a crime, abandonment of a pending 
criminal prosecution, or which directly or indi- 
rectly control or prevent the due administration 
of justice. When the object is to stifle a criminal 
prosecution. such an agreement or transaction is 
void. and, although the parties are in pari delicto, 
equity may grant relief when the public good 
demands it. ‘‘Even where the contracting parties 
are in pari delicto, the courts may interfere from 
motives of public policy. Whenever public policy 
is considered as advanced by allowing either 
party to sue for relief against the transaction, 
then relief is given to him. In pursuance of this 
principle. and in compliance with the demand of 
a high public policy, equity may aid a party 
equally guilty with his opponent, not only by 
cancelling and ordering the surrender of.an exec- 
utory agreement, but even by setting aside an 
executed contract, conveyance, or transfer. and 
decreeing the recovery back of money paid or 
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property delivered in performance of the agree- 
ment. The cases in which this limitation may 
apply and the affirmative relief may thus be 
granted include the class of contracts which are 
intrinsically contrary to public policy,—contracts 
in which the illegality itself consists in their op- 
position to public policy. and any other species 
of illegal contracts in which, from their particu- 
lar circumstances, incidents and collateral mo- 
tives of public policy require relief.’ 2 Pom. Eq. 
Jur. 941, 936. In the case at bar, from the evi- 
dence, which, for the purpose of deciding the 
correctness of the judgment of nonsuit, we must 
assume to be true, it appears that the complain- 
ant received no consideration for the property 
which she conveyed by deed to the defendant. 
Her husband admitted that be had committed the 
crime of larceny, and the defendant, or his 
agent, after the arrest of the husband, explained 
to her that it was a serious case, a ‘*penitentiary 
offense,’’ and then, when implored by her to 
help her husband for the sake of herself and 
children, and to save them from want and dis- 
grace, the defendant left the matter to his agent. 
She was then asked whether she bad-any prop- 
erty or money, and, upon replying that she 
owned the real estate in question herein, was told 
that, if she would execute a deed to the defend- 
ant for that property, they would make matters 
allright. Expressing her unwillingness to do 
this, she was given the choice to sign the deed or 
have her husband sent “‘to the penitentiary for 
from one and a half to five years.” Frightened, 
and believing that her husband could be impris- 
oned in the penitentiary, and that her execution 
of the deed would save herself and family from 
want and disgrace, she consented to and did exe- 
cute and deliver the instrument of conveyance. 
Without further reference in detail, a fair result 
of the evidence, if it is in fact true, shows that 
the deed was executed and delivered under the 
influence felt by the grantor and exercised by the 
grantee, and that the result of the discovery of 
the criminal act, for which the wife was not 
liable, and the fear of the criminal prosecution 
and imprisonment of her husband were used by 
the defendant, or his agent, to induce her to exe- 
cute and deliver the deed. ‘The evidence thus 
shows an attempt to gain an advantage or benefit 
from an influence improperly exerted, and indi- 
cates the use of the criminal process of a court 
for private and personal ends. The important 
question of law here involved.therefore,is whether 
one who has discovered the commission of a 
crime, and has caused the arrest of the perpetra- 
tor. and who by threats of prosecution and im- 
prisonment, has overcome the will of the wife of 
the perpetrator, and induced her to executea 
deed which she would not have willingly exe- 
cuted and delivered, can hold the property so 
conveyed. if the wife afterwerds attempts to 
avoid the deed and have it canceled on the ground 
of duress. It has sometimes been held that 
threats of unlawful imprisonment only can con- 





stitute duress, and some of the definitions of du- 
ress par minas are perhaps not broad enough to 
include threats of lawful imprisonment, but at 
present the rule has a broader application. ‘It 
is founded on the principle that a contract rests 
on the free and voluntary action of the minds of 
the parties meeting in an agreement, which is to 
be binding uponthem. If an influence is exerted 
on one of them of such a kind as to overcome his 
will and compel a formal assent to an undertak- 
ing when he does not really agree to it, and so to 
make that appear to be his act which is not his, 
but another’s, imposed on him through fear, 
which deprives him of self-control, there is no 
contract unless the other deals with him in good 
faith, in ignorance of the improper influence, 
and in the belief that he is acting voluntarily.’ 
Morse v. Woodworth, 155 Mass. 233, 27 N. E. 
Rep. 1010, 29 N. E. Rep. 525. The very exist- 
ence of a contract requires that the minds of the 
parties meet, and that it be executed freely and 
voluntarily by all the contracting parties. If, 
then, in a case like the one shown by the evi- 
dence herein, one of the parties acts under con- 
straint, induced by the other. and signs the in- 
strument without voluntary assent to it, the party 
who exerted the improper influence can take no 
advantage of the contract. The real question in 
such case is not whether the threats relied upon 
as constituting duress were of lawful or unlawful 
imprisonment, but whether they were of im- 
prisonment which would be unlawful respecting 
the conduct of him who threatened and sought to 
obtain a contract by use of the threats. Such 
imprisonment, resulting from the execution of 
threats made for the purpose of securing a con- 
tract or a conveyance of property, may be lawful 
with respect to the public or public authorities, 
but unlawful with respect to him who thus, for 
his own private benefit, made use of the criminal 
process of the court provided for the prosecution 
of crime and the protection of the public. One 
who, under circumstances as now disclosed in 
this case, makes use of the criminal process of 
the court for the purpose of overcoming the will 
of another to secure an advantage to himself, is 
not in a position to obtain and hold the fruits of 
a contract, whether executed or executory, so 
obtained, on the ground .that both parties were 
in pari delicto, and that in equity the court will 
leave them where it finds them. Under the weight 
of recent authority, at least, such parties under 
such circumstances, cannot be looked upon as 
equally at fault, although they are both guilty of 
awrong. The inequality of their situation, the 
one exacitng a deed to property which the other 
is compelled to execute and deliver against her 
will in order to save her husband from imprison- 
ment in the penitentiary and herself and children 
from disgrace and ruin, taints the transaction, 
and renders voidable the instrument obtained 
under the influence of her fears. This is so be- 
cause she was not acting asa free agent. Tho 
evidence does not show that the conveyance was 
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the result of her own volition,but of that of an- 
other; in reality not ber contract, but another's; 
and in such case there is no reason why she 
should be held bound by the instrument. If, as 
indicated by the evidence now before us, her main 
and inspiring purpose was the release of her hus- 
band from the consequences of his crime, and to 
preserve the standing of herself and family in 
society; if such was the consideration operating 
in her mind when she signed the deed—a court 
will not be justified in upholding the transaction. 

In Williams v. Bayley, L. R. 1 H. L. 200, ason 
carried to bankers of whom he and his father 
were both customers certain promissory notes 
with his father’s name upon them as indorser. 
The -indorsements were forgeries. The forgery 
was afterwards discovered. The son did not 
deny it. The bankers insisted, though witbout 
any direct threat of proseeution or imprisonment, 
on a settlement, to which the father was to bea 
party. At a meeting at which all the parties, 
including the father, were present, the banker's 
solicitor said it was ‘*a serious matter,’’ and the 
father’s solicitor added, *‘a case of transportation 
for life.’’ Finally the father executed an agree- 
ment to make an equitable mortgage of his prop- 
erty. The notes, with the forged indorsements, 
were then delivered,up to him. Lord Westbury, 
holding the agreement invalid, in the course of 
his opinion said: ‘‘It is perfectly clear that they 
did not pretend that the father was liable. What 
remained, then, as a motive for the father? The 
only motive to induce him to adopt the debt was 
the hope that by so doing he would relieve his 
son from the inevitable consequences of his 
crime. The question, therefore, my lords, is 
whether a father, appealed to under such cir- 
cumstances to take upon himself an amount of 
civil liability, with the knowledge that, unless 
he does so, his son will be exposed to a criminal 
prosecution, with the certainty of conviction, can 
be regarded asa free and voluntary agent? I 
have no hesitation in saying that no man is safe, 
or ought to be safe, who takes a security for the 
debt of a felon, from the father of the felon, un- 
der such circumstances. A contract to give se- 
curity for the debt of another, which isa con- 
tract without consideration, is, above all things, 
a contract that should be based upon the free and 
voluntary agency of the individual who enters 
into it. But itis clear that the power of consid- 
ering whether he ought to doit or not, whether 
it is prudent to doitor not, is altogether taken 
away from a father who is brought into the situ- 
ation of either refusing, and leaving his son in 
that perilous conditior, or of taking on himself 
the amount of that civil obliyation.’”’ Benedict 
v. Roone, 106 Mich. 378, 64 N. W. Rep. 193, is a 
case in many respects quite similar to the one at 
bar. There the husband of the complainant em- 
bezzled funds of his employers. ‘The husband‘s 
conduct was disclosed to the wife by the em- 
ployer’s attorney, who advised her that it con- 
stituted a criminal offense; and on the same day 





she was informed by one of the employers that 
he must have seourity or the money, or, ‘-There 
are the papers,’ and ‘I shall go on with the pro- 
ceedings.”’ Thereupon the wife executed a 
mortgage to the employers upon her individual 
property for the amount of ber husband’s defalca- 
tion. In affirming a decree setting aside the 
mortgage as having been procured by duress and 
undue influence, Mr. Justice Grant, delivering 
the opinion of the court, said: “If the court 
were to be governed alone by the wards used to 
her ky them, the position of the defendants 
might be sustained; but we cannot ignore the 
conclusion that the conduct of her husband was 
suddenly disclosed to her; that she under- 
stood that he had committed a crime; and that 
the papers referred to by Mr, Weir as lying upon 
the table were prepared as the basis of a crim- 
inal prosecution. We think it clear that she gave 
the mortgage under an implied threat of criminal 
prosecution. If they so meant it. and she so un- 
derstood it, and for that reason gave the mort- 
gage, it was obtained by duress and undue in- 
fluence, just as certainly as though an express 
threat had been made.”’ So, in Giddings v. Bank, 
104 Iowa, 676, 74 N. W. Rep. 21, it was said: 
‘-Where the fears or affections. of a wife are 
worked upon through threats made against her 
husband, and she is induced thereby against her 
will to convey her property to secure his debt, 
there is duress as to her, even though the 
debt was valid, and the threat of lawful prose- 
cution for a crime that had in fact been com- 
mitted by the husband.’’ In Adams v. Bank, 
116 N. Y. 606, 28 N. E. Rep. 7, 6 L. R. A. 
491, it was said: ‘The rule is firmly established 
that in relation to husband and wife or parent 
and child each may avoid a contract induced and 
obtained by tbreats of imprisonment of the other, 
and it is of no consequence whetber the threat is 
of a lawful or unlawful imprisonment.’ 6 Am. 
& Eng. Enc. Law, 416, 417; 10 Am. & Eng. 
Enc. Law, 416, 417; 10 Am. & Eng. Enc. Law, 
324-327; 2 Pom. Eq. Jur. par. 942; 1 Story, Eq. 
Jur. §§ 239, 300; Hensinger v. Dyer, 147 Mo. 219, 
48 8. W. Rep. 912; Town of Sharon v. Gager, 46 
Conn. 189; Meech v. Lee, 82 Mich. 274, 46 N. W. 
Rep. 383; Heaton v. Bank, 59 Kan. 281, 52 Pac. 
Rep. 876; Foley v. Greene, 14 R. I. 618; Bentley 
v. Robson, 117 Mich. 691,76 N. W. Rep. 146; 
Hargreaves v. Koreek, 44 Neb. 660, 62 N. W. Rep. 
1086; Davis v. Insurance Co., 8 Ch. Div. 469; 
Morrill v. Nightingale, 93 Cal. 452, 28 Pac. Rep. 
1068; Thompson v. Niggley, 53 Kan. 664, 35 Pac. 
Rep. 290. 26 L. R. A. 803; Osborne v. Williams, 18 
Ves. 379; Gohegan v. Leach, 24 Lowa. 509; Rein- 
dorff v. Kaufman, 41 Neb. 824, 60 N. W. Rep. 
101; Harris v. Carmody, 131 Mass. 51; McMahon 
v. Smith, 47 Conn. 221; Tapley v. Tapley, 10 
Minn. 448 (Gil. 360); Machine Co. v. Hamilton, 
73 Wis. 486,41 N. W. Rep. 727; Eadie v. Slim- 
mon, 26 N. Y. 9; Lomerson v. Johnston, 44 N. J. 
Eq. 93, 13 Atl. Rep. 8; Holman v. Johnson, 1 
Cowp. 341; Haynes v. Rudd, 30 Hun, 237; 
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Claridge v. Hoare, 14 Ves. 59. We are of the 
opinion that the plaintiff’s testimony is of such a 
character as to require the defendant to put in 
his defense, and that the court erred in granting 
the motion for and entering the judgment of 
nonsuit. The case must be reversed, with costs, 
and the cause remanded, with instructions to the 
court below to set aside the judgment of nonsuit, 
and proceed in accordance herewith. It is so 
ordered. 


Notr.—Recent Cases on the Question of Duress 
Occasivned by Threats of Criminal Prosecution.— 
The que-tion of duress caused by threats of criminal 
prosecution is not uninteresting. The United States 
Supreme Court in defining duress states that ‘‘du- 
ress, to render a payment involuntary, must consist of 
some actual or threatened power possessed, or be- 
lieved to be possessed, by the party exacting or re- 
ceiving the payment, over the person or property of 
another, from which the latter has no other means of 
immediate relief than by making payment.” Radich 
v. Hutchins, 9% U.S. 210. A threat of criminal prose- 
ecution is perhaps the most frequent form of coercion, 
and will constitute duress whenever the crime 
charged against the party coerced was one for which 
he could not be convicted, or the arrest threatened 
would have heen unlawful, or if made with knowl- 
edge that no offenge has been committed, and for the 
wrongful purpose of exciting the fears and overcom- 
ing the free will of him to whom the threat is ad- 
dressed. Gregor v. Hyde, 62 Fed. Rep. 107, citing 
numerous authorities; Harmon v. Harmon, 61 Me. 
227; Sanford v. Sornborger, 26 Neb. 395. The real 
difficulty in this question, however, arises when the 
threat of prosecutiun alleged to constitute duress 
is for a crime which the accused actually commit- 
ted or might be convicted of, or where the arrest 
threatened would be lawful. ‘Of course it cannot be 
seriously maintained that to threaten a man with 
prosecution for a crime which he has committed, or 
that to coerce him by a threat of lawful arrest or im 
prisonment, would constitute duress, provided the 
wrong committed was against the one making the 
threat. The court in the late case of Thorn v. Pinck- 
ham, 84 Me. 101, states the law on this point clearly 
when itsays: “Suppose the embezzler had been 
plainly told that unless he paid or secured the amount 
that he had stolen he would be prosecuted for the 
theft, and thereupon gave the note,that would not have 
been duress. It is not duress for one who believes 
that he has been wronged to threaten the wrongdoer 
with a civil suit; and if the wrong includes the viola- 
tion of the criminal law it is not duress to threaten 
him with a criminal prosecution.” See the following 
authorities: Knapp v. Hyde, 60 Barb. 80; Bodine v. 
Morgan, 37 N. J. Eq. 426. But if a threat of even 
lawful arrest is made toa third person in close rela- 
tionship to the one threatened,:an exception seems 
to be made to the general rule just announced. In 
the case of Gregor v. Hyde, supra, the court after 
affirming the propositions just laid down, and hold- 
ing that under the statutes of South Dakota a threat 
oflawful arrest does not constitute duress, even when 
made of a son to his father, is brought face to face 
with thisexception, and dismisses the difficulty as 
follows: “Weare not unmindful of the fact that 
there isaline of authorities which maintain that a 
threat made to a wife to obtain the arrest of her bus 
band on a criminal charge, or toa parent to obtain 
the arrest of ,his child, does constitute such du. 





ress as will serve to vitiate a contract if the threat in 
fact overcomes the will and occasions a forced a-sent 
without reference to the question whether it was or 
was not a threat of lawful arrest for adequate cause. 
This has sometimes been termed a species of moral 
duress, but in the case at bar it is unnecessary to 
attempt to reconcile conflicting views on this sub- 
ject which are perhaps irreconcilable.” {A careful 
study of the late cases will assist the busy practitioner 
in finding out the trend of the authorities if he can- 
not ‘‘reconcile”’ them. 

In the following cases the threat is made directly 
to the party accused: A contract will not be avoided 
on account of duress by imprisonment, unless;the im- 
prisonment was unlawful and the contract was made 
during the imprisonment and in consideration of re- 
lease therefrom. Plant v. Gunn, 94 U. S. 664.'A writ- 
ing executed by a father for the purpose of securing 
his discharge from arrest on a charge of kidnaping 
his child, releasing to the wife the custody of such 
child, is invalid. it being procured by duress. Hunt 
v. Hunt, 94 Ga. 257. Where a person bas committed 
acrime,athreat to have him arrested being only a 
threat of lawful arrest. will not constitute such duress 
as will discharge him from liability upon a contract 
to indemnify the person injured by the commission of 
the offense. Compton’. Bank, 96 III. 301. The em- 
ployment of criminal process to obtain civil redress is 
a misuse of process and afraud upon the law, and 
securities procured under the pressure of such a 
proceeding by the party promoting it cannot lawfully 
be enforeed. Seiber v. Price, 26 Mich. 518. Whena 
person swears out a criminal warrant against a 
debtor for the purpose of coercing the payment of 
the debt, and by threats of arrest upon such warrant 
frightens him into parting with personal property to 
secure the debt, it is a case of duress by threats, and 
the debtor can replevy his property, regardless of his. 
guilt or innocence of the offense charged. Miller v. 
Bryden, 34 Mo. App. 602. A mere threat to prose- 
cute at some indefinite time in the future would not 
be duress, particularly if the threatened person knew 
that the other had no present means of executing it, 
by arresting bim, and he still knew that he bad a de- 
fense and could make it. Horton v. Bloedorn, 57 Neb. 
666. A master who by his own conduct and represen- 
tations so arouses his servant’s fears by threats of a 
criminal prosecution for embezzlement that the 
latter, in compliance with a demand, surrenders up 
his property to avoid the prosecution, be is guilty of 
duress, and the prosecution will be set aside ona 
proper showing that the servant was in fact innocent 
of the crime. Landa v. Obert, 78 Tex. 33. 


In the foregoing cases the threat of prosecution 
alleged to have constituted duress were made direct 
to the person accused. In the following cases they 
were made to third persons for the purpose of extor- 
tion: G, a town trea-urer, became a defaulter. One of 
the selectmen of the town applied to G’s maiden aunt, 
telling her that her nephew had exposed himself toa 
criminal prosecution, and asked her to sign a mort- 
gage on certain real estate she ow: ed to cover the 
amount of the defalcation, which she did, solely to 
save her nephew from punishment. Held, that a 
court of equity would not enforce a contract entered 
into under such circumstances, even though the select- 
man believed that G was liable to criminal prosecu- 
tion and punishment in the State prison. Sbaronv. 
Gager, 46 Conn. 189. The arrest and detention of an 
embezzler, at the instance of the person from whom 
he embezzled, without regard to criminal] prosecution, 
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but for the purpose of coercing a settlement,is an abuse 
of criminal process, and a note and mortgage given in 
settlement by his wife under such circumstances 
cannot be enforced. Mayer v. Oldham, 82 II. App. 233. 
Money paid by a wife in settlement of her husband’s 
debt upon a threat by the creditor to arrest the 
husband if the debt was not paid, may be recovered 
back though there was lawful ground for arresting 
the husband. Adams vy. Bank, 116N. Y. 606. The 
following cases hold that a wife’s contract obtained 
by threats of criminal prosecution of her husband 
may be avoided though the threatened prosecution is 
fora just cause: Hensinger v. Dyer (Mo., 1898), 48 S. 
W. Rep. 912; City Nat. Bank v. Kusworn, 88 Wis. 
188; Giddings v. Bank (Iowa, 189§), 74 N. W. Rep. 
21; Heaton v. Bank (Kan., 1898), 52 Pac. Rep. 876. 
The following cases apply the sam e rule to the con- 
tract of a parent to prevent the arrest of a child, or 
conversely: Foley v. Greene, 14 R. 1.618; Hinsdill 
v. White, 34 Vt. 558; Green v. Moss, 65 Ill. App. 594. 
Moreover, the case of Hinsdill v. White, just cited, 
contains a excellent explanation of the reason why 
this exception made by the courtsin favor of third 
persons does not fall within the rule of equity that 
where a contract is made for an illegal purpose, as 
undoubtedly such contracts are, the parties will be 
left in the condition which they have placed them- 
selves, and no relief will be granted to either party 
from any hardship or injustice suffered at the 
hands of the other party to the contract. 
The substance of the court’s reasoning is that the 
parties is notin pari delicto because one of the 
parties is not a free agent, and the execution of the 
contract cannot be said to be a voluntary act 
on his part. This distinction laid down and followed 
by along line of decisions is so clear as to be beyond 
controversy, and is hardly a subject for discussion at 
this time. 

The general rule on this question might be sum- 
marized as follows: If the threatened prosecution or 
arrest is without foundation and unlawful it will 
constitute such duress as will vitiate any contract 
made, whether with the party himself so threatened, 
or with any third person in close natural relation- 
ship to him. If the accusation is founded on fact and 
the arrest threatened would be a lawful one, the one 
so accused or threated cannot allege duress to avoid 
a contract made under fear of prosecution therefor 
with the one he has criminally wronged. Butif the 
accusation or arres: threatened, whether lawful or 
otherwise, is made to the parent, wife, child or other 
person in close blood relationship with the accused, 
any contract entered into by such persons to shield 
the one so threatened is voidable for duress, and if 
executed can be rescinded and money or property 
passing thereunder recovered back. 








BOOK REVIEWS. 


LAW AND POLICY OF ANNEXATION. 

There may be, and undoubtedly is, a good deal of 
policy, good or bad in the problem of annexation. We 
fail to find any law for annexation, and after annexa- 
tion has been accomplished, there is no established 
law for dealing withthe annexed provinces, as the 
business of annexation is too new to us to have any 
law on the subject excepting the general law of jus- 
tice. The principles of representation and equality, 
inherent in our form of government, would seem to 
dictate that the inhabitants of newly acquired ter- 
ritory shall come in with us on an equal footing, pro- 





viding always that they are qualified for holding such 
relations of equality, and if not so qualified, it would 
seem that the only other way is totreat them as we 
have our Indian tribes, as wards of the government, 
only they should be made self supporting, not an ex- 
pense to the government. The author’s book is 
very instructive and entertaining, discussing the 
various problems that bave arisen, and may arise, 
respecting the government of the islands. The 
author maintains that the constitution does apply to 
the Philippine Islands and to Porto Ricoin exactly 
the same manner as to the States. The various chap- 
ter headings are: the annexation of the Philippines; 
the constitution and the Philippines; the application 
of the constitution in the Philippines; the governing 
of the Philippines; the alienation of the Philippines; 
observations on the status of Cuba. The autbor is 
Charles F. Randolph of the New York Bar, author 
of the law of eminent domain. The book contains 
236 pages, 8vo., bound in cloth. Published by Long- 
mans, Green & Co., 91 Fifth Avenue, New York. 








BOOKS RECEIVED. 


The Continuous Law Book Catalogue. A complete 
indexed catalogue of law books of all publishing 
houses, giving the outlines of all law textbooks 
published from 1891-1900, inclusive, with a list of 
the older books. Subsequent matter, printed on 
gummed paper, furnished regularly for insertion 
inits proper alphabetical place. Kansas City, 
Fiske & Company, 1901. 


The American State Keports, containing the cases of 
general value and authority subsequent to those 
contained in the ‘‘American Decisions” and the 
‘“‘American Reports,’”’ decided in the courts of last 
resort of the several States. Selected, reported 
and annotated by A. C. Freeman, and the asso- 
ciate editors of the ‘‘American Decisions.” 
Volume 77. San Francisco: Brancroft- Whitney 
Company Law Publishers and Law Booksellers, 
1901. 








HUMORS OF THE LAW, 


An instance of that legal courtesy which is a 
synonym of congressional courtesy, ocourred in a 
Galesburg court room the other day. Attorney Jim 
McKenzie and a lawyer from East Galesburg became 
involved in a wordy discussion, in which each ques- 
tioned the other’s word. The East Galesburg legal 
light maintained his position, claiming that he could 
find his authority. He turned over the pages of the 
statute book, when quick as a flash Mac said: 

“Yo@’'ll find what you want on page —, section 
sou 

The innocent attorney looked up the reference and 
found the law governing the running loose of jack- 
asses. 

And the court smiled. 
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1. ADVERSE POSSESSION — Permissive Use.—Where 
the owner of land used a way acroesa part of the 
same as a necessary part of hotel property conducted 
by her, and, after the discontinuance of ber hotel, for 
the purpose of reaching iher barn, and while the way 
was so used, plaintiff, who occupied adjoining land, 
commenced to tse the way for a passage to and from 
the street and her back door, the use by plaintiff ap 
pearing to have been permissive at its inception, and 
there being no evidence that it changed to a hostile 
character, it could not give bera right to the way by 
adverse possession.—FRYE Vv. VILLAGE OF HIGHLAND, 
Wis., 85 N. W. Rep. 351. 

2. ADVERSE POSsSsESSION—Vendor and Purchaser.— 
‘Where a title bond purporting by its terms to be the 
obligation of several joint owners of thetract of land 
referred to therein was not signed by all the owners 
named in the bond, the possession of the obligees, 
who claimed the entire tract of land, was adverse to 
the owners who did pot sign the bond, and also to one 
of the signers who was a married woman, and there- 
fore not bound.—POPE V. B&asSsFIELD, Ky., 618. W. 
Rep. 5. 

3. ASSUMPSIT—Money Had and Received. —A com- 
Plaint alleging that the loss by fire on defendant's 
stock, including plaintiff's carriage, was adjusted and 
had been paid to defendant, and that it has neglected 
and refused to pay over the share to which plaintiff 
is entitled, states a cause of action for money had and 
received, so that,jon plaintiff proving that no claim 
for the value of her property was made to or adjusted 
by the insuranee companies, her cause of action fails. 
—JOHNSTON V. CHARLES ABRESCH CO., Wis.,85 N. W. 
Rep. 348. » 

4. ATTACHMENT—Wrorgful Attachment.—An action 
does not lie to recover damages for wrongfully suing 
out an attachment for rent until the attachment has 
been discharged, and that fact must be alleged. — 
Watts v. Hurst, Ky., 61 8. W. Rep. 261. 


5. BILLS AND NorTsEs — Action — Limitation.—2 Bal- 
linger’s Ann. Codes & St. § 4818, provides that whena 
cause of action has arisen in another State between 
non-residents of Washington, and by the laws of the 
State where the action arose it cannot be maintained 
because of lapse of time, no action can be maistain«d 
thereon in Washington. Defendants made notes to 
plaintiff in another State, of which both were resi 
dents, Lut before their maturity plaintiff removed 
therefrom. Held,that plaintiff's right of action thereon 
was not barred by the limitations of the State where 
the notes were made, since the cause of action did not 
arise until maturity of the notes, at which time 
plaintiff was a resident of Washington.—FREUNDT v. 
Hawn, Wasbh., 63 Pac. Rep. 1167. 





6. BILLS AND NOTES — Consideration — Escrow. — 
Where a promissory note is executed and delivered, 
and a suit instituted in name of original payee, and 
defendant in his answer pleads want of consideration, 
alleging that deed to property had been placed in 
escrow by payee, to be delivered to the maker of the 
note on its payment, and also alleging that the payee 
bad withdrawn said deed from escrow before com- 
mencing his suit, he should be permitted to prove 
such facts.—MAYDOLE Vv. PETERSON, Idaho, 63 Pac. 
Rep. 1048. 

7. BILLS AND NOTES—Negotiability—Bonds Payable 
to “Trustee.”’— Where the purchaser of mortgage 
bonds payable to a trust company as “trustee,” or 
bearer, placed them in the bands of the trust com- 
pany for sale or exchange, one to whom the trust com- 
pany pledged the bonds for its own debts, took them 
with constructive notice that the trust company was 
not the beneficial holder, and bad no authority to 
pledge the bonds; the fact that the bonds were paya- 
ble to the trust company as ‘‘trustee” being evflicient 
to put the pledgee on inquiry.—LOUISVILLE BARKING 
Co. v. OGDEN, Ky., 618. W. Rep. 289. 

8. BILLS AND NOTES — Notice of Non-payment—Re- 
newal by Indorser.—The indorser of an inland bill of 
exchange executed in renewal of a previous bill can- 
not escape liability on the ground that be had been 
released from liabilityton the previous bill by the 
failure to give him notice of its non-payment, as he 
must have known that fact when be renewed the bill. 
—MOURPHY V. CITIZENS’ SAV. BANK OF OWENSBORO, 
Ky., 61S. W. Rep. 25. 

9. BOUNDARY—Title to Bed of Stream.—Tnhe rule that, 
where a deed calls for the meanders of «stream asa 
line, the line extends to the thread of the stream, does 
notapply where the grantor bas by deed of record pre- 
viously conveyed the bed of the stream to another.— 
PENROD V. BRUCE, Ky., 61S. W. Rep. 1 


10. CARRIERS OF GOODS—Family Portraits— Measure 
of Recovery —Iu an action against a common carrier 
to recover for damage done to oi! portraits of the par- 
ents of plainotiff’s husband, plaintiff's evidence as to 
the worth of the pictures to her, from association, and 
the fact of their being family portraits, is improperly 
admitted, though such articles have no market value; 
the true measure of recovery being their monetary 
value to the owner, taking into account the cost and 
practicability of replacing them.—LOUISVILLE & N. R. 
Co. v. STEWART, Miss., 29 South. Rep. 394. 


11. CARRIERS OF PASSENGERS — Street Railroad — 
Forcible Expulsion.—Plaintiff, having received from 
a street cur conductor a wrong traneferelip, boarded 
acar on the connecting line, tendered the transfer, 
which the conductor refused, and declintd to pay ber 
fare. The conductor then requested her to leave the 
car, and, on her refusal, used reasonable force to 
eject her. Held, that plaintiff could not recover for 
any injuries sustained, it being her duty to peaceably 
leave the car, and seek redress in the courts.—KILE¥ 
v. CnhicaGo City Ry. Co., Ill., 59 N. E. Rep. 794. 


12, CONSTITUTIONAL Law—Freedom of Oontract.— 
Laws 1897, ch. 415, provides that there shall not be 
used on any municipal work within the State any 
stone which it is necessary to dress or carve for euch 
use unless the same shall be prepared for use within 
the boundaries of the State, and that there shall be 
inserted in all contracts bereafter awarded by mupnic- 
ipal authorities, requiring the use of dressed orcarved 
sione, a clause to the effect that such stone shall be 
prepared for use as required by this act. Held, that 
the statute was unconstitutional, as depriving munic- 
ipalities and those contracting therewith of the right 
to freely contract.—PEUPLE V. COLER, N. Y.,59N. E. 
Rep. 776. 

13. CONTRACTS—Services — Compensation. — Where 
the defense of special contract and payment was in- 
terposed to plaintiff's claim on the common counts 
for work and labor performed,a charge that, if the 
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jury are satisfied from the evidence that the plaint ff 
performed the services for the deferdant witb bis 
knowledge and consent and at bis request, the law 
implies a promiseonthe part of defendant to pay a 
fair compensation therefor, unlees there was an ex- 
press agreement to the contrary, and the burden igon 
the defendant to prove such sgreement by a prepon- 
derance of evidence, was correct, since the special 
contract and payment are each affirmative defenses. 
—MCFArLAn® V. Dawson, Ala., 29 South. Rep. 3827. 

14. CORPORATIONS— Insolvency:— Claims — Prefer- 
ences.—W here two men own the majority of the st »ck 
of each of two corporatio: s, cone man being president 
of both, ane the corporations being organiz:d in dif- 
ferent States and for different purposes, and accounts 
are kept of the dealings between them as of dealings 
with other parties, they shc uld be considerec sepa 
rate corporations; and, on the insolvency of both, the 
payment of the claim of the creditor corporation 
should not be postponed till afterthe other creditors 
of the debtor corporstion are puid.— LanGh v. BURKE, 
Ark., 618. W. Rep. 165. 

15. CORPORATIONS-— Insolvent Corporations— Prefer- 
ring Directors.—Directors of an insolvent c«rpora- 
tion, to whom it gives all its assets in part payment 
of their claims, bold the same in truest for allthe 
creditors, their claims not being more equitsblie than 
those of the other creditors.— HILL V. STAMDAkD T&L. 
MFG. Co., Pa., 48 Atl. Rep. 482. 

16..CouRTs—Build'ng and Loan Asfociatione — Un- 
der Const. art. 6 § 1, vesting the judicial power of the 
State as to matters of law and ¢quity ivcertuin courts, 
except as the constitution iteeif otherwise provides, 
the legislature has no power to author zeacircuit 
judge to hear and Cetermineallthe ittuce in a suit 
for dissolution of a building and loen association in 
vacation, since such power cun only be «onferredon 
4 fully organized court.—STaA1TE Vv. WOODSON, Mo., 61 
8. W. Rep. 262. 

17. CovENaNTS — Breach — Chain of T tle — Where 
neither the defendant nor bis grantee hed ever bern 
in possession of the property, a subsequent grantee 
cannot maintain an action sgainst defendent for 
breach of covenant, since the defendant’s covenant 
was personal to his grantee, and was not tranemitted 
to the subsequent grantee.—WALLACE V. PEREL?S, 
Wis., 85 N. W. Rep. 371. 

18. COVENANTS —Seisin—Warranty—Breach.— Where 
covenants of seisin and of warranty are broken at the 
time of the execution of the conveyance, the grantee 
and his personal representatives are alone entitled to 
maintain asuit thereon.—PRESTWOOD Vv. MCGOWIN, 
Ala., 20 South. Rep. 387. 

19. CRIMINAL EvVIDENCE—Confession of Accomplice. 
—After the arrest of defendant and K for stealing a 
saddle, K made a confession, in the absence of de- 
fendant, in which he stated where the saddle 
was placed, and the saddle was then found 
where K said defendant bad left it. Held, that the ad. 
mission of K’s confession to prove achuarge of burg- 
larly against defendunt constituted reversible error. 
SHORT V. STATE, Tex., 618. W. Rep. 305. 

20. CRIMINAL EVIDENCKE— Homicide—Dying Declara- 
tions.—Dying declarations of a person mortally 
wounded, in reference to the circumstences that 
caused death, in cases where the death of the 
declarant is the subject of investigation, are ad- 
missible in evidence when the deciarant is in 
extremity, believes . death is imminent, and 
is without hope of recovery; and the circum- 
stances under which the declarations fre made 
should be shown, in order tbat the court may deter- 
mine whether or not they are proper to go to the jury 
as ‘‘dying declarations.”"—RICHARD V. SraTE, Fia., 29 
South. Rep. 413. 

21. CRIMINAL EviIDENCE—Homicide—Self-Defense,— 
Where defendant interposed a plea of self-defense, 
based on threats made by deceased to him in person 





prior to the homicide, and also on previous difficulties 
between them, it was error to exclude evidence of a 
difficulty between them, which, though not a part of 
the res geste, indicated defendant's desire to avoid de- 
ceased, who was the aggressor therein.—GLENE- 
WINKBL V. STATE, Tex., 61 8. W. Rep. 128. 

22. CRIMINAL Law—Confeesion of Accomplice in 
Presence of Acc..sed.—The confession ofan alleged 
accomplice implicating the accused, made in his 
presence when both were in custody of an officer, was 
not admissible against accused, though he remained 
silent, and later in the day accepted from the alleged 
accomplice a part of the money they were charged 
with having stolen.—PORTER V. COMMONWEALTH, Ky., 
618. W. Rep. 16. 

28. CRIMINAL _Law—Howmicide—Reasonable Doubt.— 
Au instruction ina homicide case that ‘‘by ‘reason- 
able doubt’ is not meant that which of possibility may 
arise, but it is doubt engendered by the investigation 
of the whole proof, and an inability after such in- 
vestigation to lettbe mind rest easily upon the cer- 
tainty of guilt or innocence,” Js ground for reversal; 
bo defendant being required to prove bis innocence. 
—STaTE V. Moss, Tenn., 61 8. W. Rep. 87. 

24. CRIMINAL Law — Robbery.—An unlawful and 
felonious assault with intentto deprivetbe pereon 
assaulted of his property, made without any honest 
claim to the property, and the unlawful taking of 
property from him by force and violence and egainst 
his will constitutes the crime of robbery inthe first 
degree.—STAaTE V. ADAIR, Mo., 618. W. Rep. 189. 

25. CaimtnaL Law—Verdict — Sufficiency — Sale of 
Liquor.—On a prosecution for selling spirituous 
liquor without a license, a verdict that defendant was 
‘guilty of aiding selling whisky” was sufficient to 
sustain judgment, the meaning of the verdict being 
clear.— JOHNS V. STATE, Miss., 29 South. Rep. 401. 

26. DaMaGES — Measure — Breach of Contract.—In 
ap action to recover damseges for breach of a contract 
to furoisb lumber for the construction of an elevator, 
it was proper to instruct the jury that, if defendant 
failed to perform his contract, and by reeson of such 
failure plaintiffs were unable to procure other lumber, 
and were compelled to keep their workmen idle by 
reason of having no lumberto work on, or were de- 
layed inthe construction of the building, or put to 
additional expense by reason of the lumber not being 
delivered in proper order, they +hould find for plaint- 
iffs an amount that would compensate them for the 
loss so sustained.—CLaRK v. KOBRNER, Ky.,61 8. W. 
Rep. 30. 

27. DaMaGES—Measure—Carrier.—Where a carrier 
compelled a white woman to ride in a negro coach, it 
violated its contract, and for such breach is liable for 
the mental pain and humiliation suffered as the direct 
result of the breach, though unaccompapied by phys- 
ical injury.—Missour!I, K. & T. Ry. Co. OF Texas V. 
BALL, Tex., 618. W. Rep. 327. 

28. DEEDS — Destruction by Grantee.—A married 
woman cannot devest herself and her children of title 
to land by merely destroying the deed tothem, and 
consenting to the making of a deed by the grantorto — 
another; ncr issbe estopped thereby to Claim her in- 
terest inthe land, the grantee in the new deed being 
a party to the arrangement, and baving knowledge 
of all the facts as tothe title.—RITTENHOUSE V. CLABK, 
Ky., 618. W. Rep. 33. 

29. DeEDs—Fraud.—A bill to set aside a deed for 
fraud, alleging that the grantees paid no considera- 
tion for the property, and that complainant is in- 
formed and believes they procured the deed from the 
grantor, theirfatber, by agreeing to pay him $5,000, 
but that they never intended to pay any part of such 
sum, but that the promise was a device which was in- 
tended to and did mislead the grantor,and enabled 
the grantees to get the property without considera-. 
tion, in fraud of the rigbts of their brothers and sis- 
ters, charges a mere breach of contract, and dots not 
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charge a false representation of an existingor past 
act, but merely a breach ofa promise todoa future 
act, and her ce ist ot » sufficient allegation of fraud.— 
MURPHY V. Mou’ PHY, I11.,59 N. E. Rep. 796. 

380. DEED —Reformation—Witnesses.—In an action 
by the beirs of a deceased grantee to reforma deed, 
evidence of the grantors, as to the identity of the land 
sold, is inadmissible, though the entire transaction 
relative to the purchase of the land was with the hus- 
band ofthe grantee.—MCCAUGHAN V. HaRDY, Miss., 29 
Sonth. Rep. 397. 

31. Deeps — Validity — Incapacity of Grantor.— 
Plaintiff mortgaged realty to defendant, together 
with certain personalty thereon, and later, on the 
maturity of part of the mortgrge debt, gave defend- 
ant an absolute conveyavge of the realty on agree- 
ment thatthe mortgage should be satisfied. Tbree 
weeks thereafter, plaintiff, who, in the meantime had 
sold the personalty contained In the mortgage, fileda 
bill to havethe deed set aside on the ground of his 
drunkenness at the time of its execution. Held that, 
as the contract of a person under the Influence of 
liquor is not void, but voidable, the plaintiff, by sell- 
ing the personalty released from the mortgage by the 
conveyance had affirmed the deed, and bence could 
not havethe same set aside.—OaKLEY V. SHELLEY, 
Ala., 29 South. Rep. 385. 

32. EMINENT DOMAIN — Appeal — Estoppel.— Defend- 
ant, by accepting under an agreed order the amount 
awarded inthe county court, and executing a bond 
for its return so far as it might be in excess of the sum 
adjudged on appealto the circuit court, was not es- 
topped in the circuit court toclaim morethan that 
amount, as the statute required the case to be tried 
anew in the circuit court; but as he permitted plaint- 
iff to take possession of the land condemned, and pro- 
ceed with the building of the bridge at a large cost, he 
was estopped in the circuit court to question the right 
of plaintiff to condemn the property.—ELIZABETH- 
TOWN, ETC.,R. CO. v. CATLETTSBURG WaTER Co., Ky., 
61 8S. W. Rep. 47. 

83. ESTOPPEL IN Pats.—Where defendant examined 
the title of property fora bank, and represented itto 
be clear and unincumbered, and acted for the bank in 
making aloan on the property In reliarce on that 
representation, defendant was estopped from setting 
up anincumbrance held by him againstthe bank’s 
rights under the mortgage, thovgh there was no in- 
tenton defendant’s part to deceive, and the omission 
to give information concerning bis incumbrance 
arose from negligence.—NICKERSON vV. MASSACHU- 
SETTS TITLE Ins. CO., Mass., 59 N. E. Rep. 813. 

34. EXECUTION SALE—Price — Conduct of Sale.—A 
purchaser of property at an execution sale who does 
not pay the entire price will not be heard to question 
his liability forthe remainder on the ground that the 
sale was illegal because the entire price was not re- 
quired to be paid in cash.—MEHERIN Vv. SAUNDERS, 
Cal., 68 Pac. Rep. 1084, - 

85. FRAUDS, STATUTE OF — Action on Contract.—An 
agreement by which the interest of a tenant in a 
growing crop of wheat was transferred to defendant, 
in consideration of bis promiseto pay a debt of the 
tenant to plaintiff, was not void, under the statute of 
frauds, though not in writing.—DIMMICK V. COLLINS, 
Wasb., 63 Pac. Rep. 1101. 

36. FRAUDULENT OONVEYANCES—Mortgages—lIllegal 
Reservation.—A mortgage of a stock of goods and real 
estate which reserves to the mortgagor the right to 
retain possession and dispose of the goods as though 
he had made no mortgage is wholly void as to credit- 
ors, though the illegal reservation applies only tothe 
goods.—ROBINSON V. BAUGH, Tenn., 618. W. Rep. 98. 


87. GARNISHMENT — Exemption — Wages Paid to 
Officer.—Money paid toa constable serving a writ in 
a suit for money due for personal services in full pay- 
ment oftheclaim is not exempt under Gen. St. § 1231, 
as amended by Pub. Acts 1595, ch. 342, p. 707, providing 








thata debt for personal services of defendant not ¢x- 
ceeding $50 shall be exempt from foreign attachment, 
and may be garnisbed ins an uction against the person 
entitled tnereto, since the payment was to the officer 
as her personal agent, and extinguished the debt for 
personal services.—HEWIIT V. MCNERNKY, Conn., 48 
Atl. Rep. 424. 

38. Highways — Dedication.—A stairway leading 
into a public building cannot become a highway or 
town way by dedication, since its usels merely by 
permission of public authorities, and may be stopped 
at any time.—MCNBIL Vv. CITY OF BosTON, Mass., 59 N. 
E. Rep. 810. 

89. HOMESTEAD — Widow—Admeasurement.— Under 
Rev. St. 1889, § 5489, providing that if any head of a 
family shall die, leaving a widow, his homestead, to 
the value of $1,500, shall pass to such widow, and shail 
continue for her benefit until her death, an estate for 
life inthe homestead becomes vested inthe widow 
upon the death of the husband, so that she is entitled 


. to have the homestead admeasured on the basis of the 


value of the lands at the time of the husband’s death, 
and not their value at the time of admeasurement.— 
WILSON V. JOHNSON, Mo., 618. W. Rep. 189. 

40 HUSBAND AND WIFE—Wife’s Equitable Estate— 
Deed.—Land was conveyed by a husband to one who 
conveyed it in trust for the sole use of the wife of the 
first grantor. The wife and the trustee conveyed the 
property to two of her daughters, in which deed the 
husband did not join. Held, that the wife had a sepa. 
rate equitable éstatejin the land, which she could con- 
vev without the assent of her husband, and the deed 
to the daughters passed the fee.—CaDEMATORI V. 
GaUGER, Mo., 618. W. Rep. 195. 

41. InJuNCTION—Acquiescence in Erection of Dam.— 
As an action lies aguiust a charitable institution of the 
State to recover damages for aninjury to plaintiff for 
the pollution by defendant of a streem upon which 
plaintiff's land borders, and it must be presumed that 
the legislature would make provision for the payment 
of any judgment which plaintiff might obtain in such 
an action, the existence of this remedy at law would 
seem to be a sufficient reason for denying plaintiff an 
injunction restraining defendant from continuing the 
nuisance. — HERR Vv. CENTRAL KENTUCKY LUNATIC 
ASYLUM, Ky., 615. W. Rep. 283. 


42. INJUNCTION—Adjoining Landowners. — Where a 
person, in constructing a wooden building on his 
property with windows in the side facing his neigh- 
bor’s property, places itso near the boundary line 
that a portion of its weatherboarding crosses that 
line, over upon the neighbor’s property, the latter 
cannot on that account force the owner, by injunc- 
tion, to close the windows, in aid of the privacy of his 
estabiishment. He has the rightto force the owner 
to move the building entirely back on his own prop- 
erty.—BRYANT V. SHOLARS, La., 29 South. Rep. 360. 


43, ENSANE PERSONS—Imbecile—Power of Attorney.— 
An imbecile about 35 years old, without mental ca- 
pacity to manage his affairs, had been in that condi- 
tion from birth, though §he had never been under 
guardianship, nor judicially declared of unsound 
mind. He duly executed a power of attorney to sell 
his interest in lands, which was duly recorded, anda 
deed was made in pursuance thereof by the attorney. 
The incompetent’s brother, his co-tenant, joined in 
the deed, and the purchaser had no knowledge or no- 
tice of the incompetent’s mental condition, nor 
knowledge of any fact which should have led him to 
inquire as to such mental condition. The price paid 
was fair and adequate, the deed reciting the amount, 
and its payment. Held,thatthe power of attorney 
was not void, but only voidable.—WILLIAMS V. Sa- 
PIEHA, Tex., 618. W. Rep. 115. 

44. INTOXICATING LIQUORS—LoCcal Option—Elections. 
—Whenever the local uption article of the constitu- 
tion has been put in forceor active operation ina 
county by virtue of an election duly called and held, 
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so long as it remains in force no license to sell intox!- 
cating liquors, wines or beer in that county can be 
granted, and the county cummissioners ofthat county 
possess no power, while that article remains in force, 
to grant a permit to any person which will enable him 
to secure a license to sell intoxicating liquors, wines 
or beer.—BON*/ CKER V. STATE, Fla., 20 South. Rep. 321. 

45. JUDGMENT — Lien — Constitutional Law. — Act 
March 6, 1897, providing that after six years a judg- 
ment shall cease to bea lien, is unconstitutional, so 
far as it relates to judgments rendered prior to its 
passage.—RaUGHT V. LEwis, Wasb., 63 Pac. Rep. 1104. 

46. JUDGMENT—Res Adjudicata.— Where six direc 
tors of a corporation for themselves as direetors, and 
themselves and others similarly situated as stock- 
holders, of the plaintiff corporation, sued defendant, 
another director, alleging fraudulent acts and mis- 
representations by him in negotiating a loan, and 
asked for an accounting, a decree in favor of defend- 
ant is res adjudicata in a subsequent suit by the cor- 
poration on the same cause of action, for fraud in 
foreclosing the chattel mortgage securing the loan 
and foran aceounting.—MONTEZUMA CATTLE Co, V. 
Dakk, Colo., 63 Pac. Rep. 1058. 2 

47. LANDLORD AND TENANT—Lease—Repairs.— Where 
in a lease the landlord contracted to repairand keep 
the roof in repair, the fact that when the leate was 
made the roof was in a defective condition did not re- 
lieve the landlord from liability for damages accruing 
to the tenant from such condition. — LovkJoY v. 
TOWNSEND, Tex., 618. W. Rep. 331. 

48. Ligns—Liveryman—Chattel Mortgage—Priority. 
Under Rey. St. art. 3319, giving a liveryinana lien on 
a horse boarded with him, such lien is inferiorto the 
lien of a prior duly registered mortgage on the borse, 
where the horse is placed inthe stable by the mort- 
gagor without the knowledge or consent of the mort- 
gagee, since the mortgagor, though in possession, is 
not the agent of the mortgagee, and canvot sell or in- 
cumber the property tothe detriment of the mort- 
gagee without his consent, and the liveryman, when 
he voluntarily boards the horse, must look to the 
person leaving the animal, and his lien is only on the 
interest of such person.— BLACKFORD V. RYAN, Tex., 
618. W. Rep. 161. 

49. MASTER AND SERVANT—Discharge. — An instruc- 
tion, in a suit against an employer for wages, that, if 
the jury found that by the contract of hire the em- 
ployer reserved the right to discharge the employee, 
and that the employer did discharge him, they should 
find for the defendant, was improper, as practicaily 
charging thatthe employer could discharge the em- 
ployee, before the expiration of his term without 
cause.—MUDGETT V. TEXAS TOBACCO GROWING & MFG. 
Co., Tex., 618. W. Rep. 149. 

50. MoRTGAGE — Acknowledgment — Taking by 
Trustee.—That the acknowledgment of a trust deed 
by a married woman was taken by the trustee named 
therein is not alone sufficient ground for annulling it 
at her instance.— WEIDMAN V. TEMPLETON, Tenn., 61 
8. W. Rep. 102. 


51. MORTGAGE FORECLOSURE — Redemption.— Laws 
1899, ch. 58, § 15, providing that, where any homestead 
occupied for that purpose is sold, the judgment debtor 
shall have the right of redemption without accounting 
for value of occupation, is unconstitutional, when ap- 
pled to contracts executed before its passsge.—CAaNa- 
DIAN & AMBRICAN MORTGAGE & TRUST OO.jv. BLAKE, 
Wash., 63 Pac. Rep. 1100. 


52. MONICIPAL CORPORATIONS—Drains—Negligence.— 
Where adjoining property was damaged by the city’s 
negligence in allowing a certain culvert and gutter to 
be blocked, and leaving an excavation in the street 
exposed tothe water, which such culvert and gutter 
should have carried away, the city was not excused 
because the storm causing the damsge was heavy and 
unexpected, when such a storm was likely to happen 
at any time, and might reasonably have been fore. 





seen.— SCHUMACHER V. CITY OF NEW YORK, N. Y., 59 N. 
E. Rep. 773. 

63, MUNICIPAL CORPORATIONS—* overnmental Powers. 
—When a city elects to come under the operation of 
Code 1892, ch. 93, regulating the incorporation of 
municipalities, and defining their powers, all power 
under its original charter, except as kept alive by the 
provisions of said chapter, are annulled, and there- 
after the city’s authority is limited by that charter.— 
HaRRIS V. CITY OF WATER VALLBY, Miss., 29 South. 
Rep. 401. 


64. MUNICIPAL CORPORATION — Proprietary Intersst 
in Streets—Construction of Telephone Lines.—Tele- 
phone companies, organized under the laws of this 
State, bave the right, by virtue of sections 3454, 8461-1, 
and 3471 of the Revised Statutes, to construct their 
lines along the streets and public ways of municipal 
corporations, in accordance with the order of the pro- 
bate court made in pursuance of section 8461,directing 
in what mode the lines shall be so constructed, when 
the municipal authorities and the company fail to 
agree, or the former unreasonably delay to enter into 
an agreement withjthe company.—CITY OF ZArFKs- 
VILLE Vv. ZANESVILLE TELEGRAPH & TELEPHONE Co., 
Ohio, 59 N. E. Rep. 781. 


55. MUNICIPAL CORPORATIONS-— Streets— Dameges.— 
Under Sess. Laws 1898, p. 146, §§ 112-114, providing that 
an owner whose property hae been condemned for 
use as a street may appeal from the action of 
the council as to the amount of damages awarded'to 
the circuit court, and that its decision shall be a final 


| andconclusive determination of such assessment, no 


appeal lies from the circuit to the supreme court, 
since an appeal is not a matter of common right, but 
may be regulated and restricted by legislative action. 
—CITY OF PORTLAND vV. GASTON, Oreg., 63 Pac. Rep. 
1051. 

56. NOTICE OF OLAIM—Condition Percedent—Waiver. 
—Failure to perform a statutory condition precedent 
to the commencement of an actionp—as one that no 
action shall be commenced to enforce a city liability 
until notice shall have been given of the existence 
thereof and the common council of the city have had 
an opportunity to pass upon the same—has the same 
effect as failure to comply with a statute of limita- 
tions. It is in the nature of such a statute, though 
failure to comply with it may only abate the action if 
objection be taken by answer or demurrer. If not so 
taken the objection is waived.—O’OCONNOR V. OITY OF 
Fonp Du Lac, Wis., 8 N. W. Rep. 827. 


57. OFFICERS — Assignment of Future Salary.—The 
assignment by an officer of salary to be earned in the 
future is void, as against public policg.— DICKSON V. 
JOHNSON, Ky., 61S. W. Rep. 267. 


58. PARTNERSHIP—Labor and Capital—Contribution. 
—A partner who furnishes labor as his part of the 
capital cannot be required to contribute to the pay- 
ment of any part of the loss of the other partner's 
capital, which was money furnished on condition that 
it should be restored to him before there was any 
division of profits.—MEADOWS v. Mocquor, Ky., 618. 
W. Rep. 28. 


59. PRESUMPTIONS—Burden of Proof.—All presump- 
tions are in favor of the regularity of the proceedings 
and the order of the trial court, and the burden of 
proving the contrary isonthe one asserting error, 
and, until such is made to affirmatively appear from 
the record, the order or judgment complained of will 
not be disturbed.—STATE V. NEBRA® KA Sav. & EXCH. 
BANK, Neb., 85 N. W. Rep. 891. 


60. PRINCIPAL AND AGENT—Ratification.— The hus- 
band, having ratified the act of his wife in signing his 
name to a note, is bound thereby.—HEWLING Vv. WIL- 
SHIRE, Ky., 618. W. Rep. 264. 

61. PRINCIPAL AND AGENT—Sale by Drummer. — In 
the absence of special authority to bind the princi- 
pal,a drummer can merely solicit and transmit an 
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order, and the contract of sale does not become com- 
pleted until the order is accepted by his principal; 
and the fact that the drummer and the proposed 
buyer exchange memoranda of the proposed contract, 
signed by them, does not alter the rule.—JOHN Mart- 
THEWS APPARA10US CO. V. RENZ, Ky., 618. W. Rep. 9. 

62. PRINCIPAL AND SURETY—Mortgage Executed by 
Surety— Limi’ ation of Actions.— The fact that a surety 
has been discharged from liability by the lapse of the 
period of limitation specially applicable to sureties 
is not a bar to the enforcement of a mortgage ex- 
ecuted by the surety to secure the debt, and not 
merely his liability as surety, the mortgage not being 
barred untilthe debt itself is barred.—CRaADDOCK Vv. 
Les, Ky., 618. W. Rep. 22. 

68. RAILROAD COMPANY — Injury to Licensees. — 
Where railroad cars are being moved over premises 
which the public is allowed and accustomed to fre- 
quent at any and ali times, itis the company’s duty 
to use reasonable care to see that its tracks are clear 
before moving trains thereon, and a mere failure to 
observe persons On the tracks will not relieve the 
company from liability for their injuries.—FLEMING V. 
LOUISVILLE & N. R. Co., Tenn., 61S. W. Rep. 58. 

64. REPLEVIN—Chattel Mortgage.—Where plaintiff 
sold goodsto defendant under a contract providing 
that the title and property therein remained in 
plaintiff until the books were paid for, and if the 
notes given in payment were not paid when due 
plaintiff could take possession of the books, and re- 
twin them, or sell them without taking plssession, 
plaintiff could maintain replevin to recover posses- 
sion of the books on defendant’s default in payment. 
—BayCROFT-WHITNEY CO. V.GOWaAN, Wash., 63 Pac. 
Rep. 1111. 

65. REPLEVIN—Fraud-— Rescission.—R obtained a car 
of lumber of plaintiff by fraudulent misrepresenta- 
tions, and sold it to defendant, who bought with 
knowledge of the fraud. By agreement with the 
plaintiff, R paid the freight on the lumber, and was to 
receive credit for it when he paid for the lumber. 
Held, that itis not necessary,in orderto maintain 
replevin against defendant, that plaintiff should ten- 
der, either to him orto R, the freight money advanced, 
since it was not a payment to plaintiff, but part of the 
expense incurred in perpetration of the fraud.— 
Soper LuMBeR CO. v. HaLstED & HaRMOURT CoO., 
Conn., 48 Atl. Rep. 425 


@%. SALE — Collateral Agreements.—A provision ina 
contract of sale that it should not be affected by any 
parol agreement has no applicationjtoa collateral 
written agreement stating the terms under.which the 
goods were sold, and signed by the salesman of one 
of the parties, since it is a part of the contract.— 
BRENCK V. EASTERN MFG. CO., Tex., 618. W. Rep. 329. 


67. SALE — Warranty—Breach—RKescission.—Defend- 
ant wrote plaintiff, asking at what price it would de- 
liver a particular kind of machine, which was named, 
ata certain place, suck machine beirg manufactured, 
advertised, and sola by plaintiff, and in reply the lat- 
ter stated a price. After further correspondence, the 
machine named was delivered as directed, at the 
agreed price. Held, that the defendant could not re- 
scind and return the machine fora mere breach of 
warranty, in the absence ofa special agreement to 
that effect,and thereby avoid liability for the con- 
tract price.— WORCESTER MFG. Oo. v. WATERBURY 
Brass Co., Conn., 48 Atl. Rep. 422. 


68. SaLB—Warranty—Damages.—One purchasing a 
threshing machine with a warranty may accept and 
retain it,and yet recoup against the agreed purchase 
price such dumuges as its defective condition imposes 
on him, without negligence on bis part; and of such 
character are wastage oftimeof himself and thresh- 
ing crew in effort to use the machine, om the selier’s 
solicitation that he do so, the value of his time in rea- 
sonable efforts to remedy the defects, and the hire of 
another machine for a few daysto accomplish the 








work for which, had the machine bought been as war- 
ranted, it would have served.—OPTENBERG V. SKEL- 
ToN, Wis., 85 N. W. Rep. 356. 

#. Set-Orr—Mutuality of Demands.—Under Rev. St. 
1898, § 2656, deelaring that a counterclaim must be one 
existing in favor of a defendant and against a plaintiff 
between whom a several judgment might be had, 
where accompany, which had been selling scales to 
an agent, sold out its entire business to another com- 
pany, of which the agent had notice, and thereafter 
scales, the same being the property of the purchasing 
company, were shipped to the agent, in an action by 
the purchasing company for the price a claim of the 
agent for breach of a contract on the part of the sell- 
ing company could not be set off.—COMPUTING SCALE 
Co. v. CHURCHILL, Wis., 85 N. W. Rep. 337. 

70.. SPECIFIC PERFORMANCE— Dower Interest of Wife. 
—Where it is sought tocompel specific performance 
of acontract to convey, and it appears that defend- 
ant’s wife did not join in said contract, the decree for 
specific performance will require a conveyance by 
said defendant reserving to bis wife whatever dower 
she may have inthe land.—JONKS V. GIESKE, Mont., 
63 Pac. Rep. 1042. 

71. TENANTS IN COMMON — Purchase by One.—A pur- 
chase at a tax sale, made by one of several tenants in 
common, inures to the benefit of all, though the pur- 
chaser had agreed with a stranger that the bid should 
be for his benefitto the eatent of one-half the prop- 
erty.—FIELD v. FaRMERS’ & DROVERS’ BANK, Ky., 61 
S. W. Rep. 258. 

72. Trusts — Express Trusts.—Where there is no ex- 
press trust created in personal property, and no sub- 
sequent declaration of trust, the purchase of real es- 
tate withthe personalty does not create an express 
resulting trust which will prevent the runnirg of lim- 
itations until the trust is repudiated.—BaRKER V. 
HURLEY, Oal., 68 Pac. Rep. 1071. 

73. W1LLs—Codicil — Signature—Presence of Testa- 
trix.—Between the room in which testatrix lay in bed 
and the one in which the witnesses signed a codicil to 
her will was an entry 91-2 feet wide, and the table on 
which the witnesses signed was near one door to the 
entry, and the bed of testatrix was only afew feet 
from the other, and both doors were open, so that tes- 
tatrix, by slightly raising herself in bed, could have 
seen the witnesses signtheir names. It was not ex- 
pressly found that testatrix was conscious, and heard 
and understood what was being done. Held, that the 
codicil was signed inthe presence of testatrix.—Ray- 
MOND V. WAGNER, Mass., 59 N. E. Kep. 811. 

74. WILLS — Executors and Administrators — 
Trustees.—Where one of two executors, also being a 
testamentary trustee, refused to join in an appeal 
from the order of distribution, the other, believing 
thatthe order deprived thetrust estate of property 
belonging to it, could prosecute the appeal alone, and 
confer jurisdiction on the court by making the co- 
executor a party defendant, under Rev. St. 1898, § 2604, 
providing that persons in joint interest who refuse to 
join as plaintiffs may be made defendants.—IN RE 
LUSCOMBE’S WILL, Wis., 85 N. W. Rep. 341. 


75. WILLS — Life Estate—Power of Disposition.— 
Where a will bequeathed certain property to a woman 
for her natural life, remainder to her legal heirs, and 
provided that such property should be under the con- 
trol of the devisee, free from her husband’s debts, but 
that, should any ofthem desire to sell their lands, 
they might do so, provided they would reinvest the 
money in other lands and take the deed to her and her 
legal heirs, with the same provisions contained in the 
will, the power of disposition given did not vest a fee 
in the devisee, since it was not unlimited, but was re- 
stricted to a sale for reinvestment on the same terms 
under which the original property was held; and 
hence the devisee’s husband could take no estate by 
the curtesy, as her estate terminated with her life.— 
WALLER v. MARTIN, Tenn., 61 8. W. Rep. 73. 











